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LEGACY DEVELOPMENT,.L.L.C.

Ownex(s) of the real estate described as follows, and hereafter referred to as "Grantor”,

Lots 36, 57, 38, 59, 60, 63, 68, 69, §7, 88, 89, 90, 91, 92, 93, 94, - . allinLegacy
Addition, an addition as surveyed, platted and recorded in Douglas County, Nebraska.

in consideration of the sum of One Dollar ($1.00) and other vatuable consideration, receipt of which is hereby
scknowledged, do hereby grant to the Omaha Public Power District, Qwest Communications, and any other
company which has been granted a franchise to provids a cable television system in the area to be subdivided,
their successors and assigns, & permanent utility easement to erect, operate, maintain, repair, and renew poles,
wires, cables, conduits and other elated facilities, and to sxtend thereon wires or cables for the carrying and
transmission of electrical current for light, beat and power and for the transmission of signals and sounds of all
kinds including signals provided by a cable television system, and the reception on, over through, under and
across the following described real estate, to wit:

(See attached Exhibits “A™, “B”, “C”, “D” for sketch of casement locations.)

The Grantor hereby grants to said Utilities, their successors and assigns, the right, privilege and authority to
clear all trees, Toots, brush, and other obstructions from the surface and subsurface of said strip and 10
temporarily open any fences crossing said strip.

Grantor agrees that grade shall not be reduced more than One foot (1) in elevation without the prior approvat
of the District. '

No permanent buildings or retaining walls shall be placed in the easement area, but the same may be used for
gardens, shrubs, landscaping and other purposes that do not then or later interfere with the aforesaid uses or
rights granted herein.

The Grantor covenants that he/they has‘have lawful possession of said real estate, good, right and lawful
authority to make such conveyance and that his/her/their heirs, executors, administrators, successors and
assigns shall warrant and defend the same and will indemnify and hold harmless the Utilities forever against
the claims of all persons whomsaever in zny way asserting any right, title or interest prior to or contrary to this
conveyance.
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IN WITNESS WHEREQF, the Ownes(s) have executed this instrament this.;f( Q “day of Sk 22002,

OWKERS SIGNATURE(S)
LEGACY DEVELOPMENT, L.L.C. LEGACY DEVELOPMENT, L.L.C.
. s
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CORPORATE ACKNOWLEDGMENT
statEor A/EDRASKA
COUNTY OF Qoug}@j

On tis 29 day of_AHAGLLTT 2002, before me the
wndersigned, 2 Notary Poblicin and for said County, personally came

N ] el t)l}l‘lhfﬂﬂ

INDIVIDUAL ACKNOWLEDGMENT
STATEOF  AEBRASKS
COUNTY QF ﬁﬁuj lAs
Onthisd S dayof AAQUST 2002, before mo the

undersigned, 2 Notary Public itieind Tor said County and State,
personally appeared

Kevin Trich a nd Mhnpcine henfo

?:fffi!ﬂﬁ?iﬁj miermber j Pasc 0?5}6] ,[lC

personatly fo me known to be the ideu_giéai péfrsonts) whoSigeed the
foregoing instrument 28 grantor(s) and whe ackmowledged the

excettion thereof to be voluntary act and deed for the
purpose therein expressed,
Witnosspy hand ab Notarial Seal the date shove written,

;

GENERAL HOTARY-State of Nebrasha
: PAMELA J, SEGOBIA
My Comm, Exp, iy 1, 2004

NE Y%, Section_ 33 ,T___ 15 N, R_1I

Customer Rep. __Carnazzo Engineer __ Gabriel

Srve Req. #

Do Melune

personally to me known to be the ideng
acknowledged the excoution therest to be
deed for the purpose therein expressed.

person(s) and who
{¥-voluntary act and

Witness my hand and Notarial Seal the date above written.

%WMQ f Y//?mr&r
BOTARY P\?ﬁa

R, GEMERAL NOTARY-Staty of Nebraska
PAMELA J, SEGOBIA
Wy Comee. Exp, MayT, 2004

E, County _Douglas  ROW_RD Date July 26 2002
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DECLARATION &7 nmnws

OF COVENANTS, CONDITIONS, RESTRICTIONS AND EASEMENTS
OF LEGACY, A SUBDIVISION IN DOUGLAS COUNTY, NEBRASEA

THIS DECLARATION, made on the date hereinafter set forth, i made by LEGACY DEVELOPMENT,
LLC, a Nebraska limited Lability company, hereinatter referred to as the “Declarant”.

PRELIMINARY STATEMENT

The Declarant is the owner of certain rezl property located within Douglas County, Nebrasks
and described as follows:

Lots 32 through 95, inclusive in Legacy, & mixed use subdivigion as surveyed, platted and
recorded in Douglas County, Nebraska,

Such Tots are herein refesred to collectively as the “lots” and individually as each “Lot”.

The residential Lots are located in Legacy, a mixed use subdivision situated south of West
Center Road and west of 168% Street in Douglas County, Nebraska, and herein referred to as “Legacy™.

The Declarant desires to provide for the preservation of the values and amenities of Legacy, for
the toaintenance of the character and residential integrity of Legacy, and for the acquisition, construction
and maintenance of Common Facilitiss for the use and enjoyment of the residents of Legacy.

NOW, THEREFORE, the Declarant hereby declares that each and all of the Lots shall be held,
sold and conveyed subject to the following restrictions, covenants, conditions and easements, all of which
are for the purpose of enhaacing and protecting the value, desirability and attractiveness of the Lots, and
the enjoyment of the residents of the T ots. These restrictions, covenants, conditions and easements shail
run with such Lots and shall be binding upon all parties having or acquiring any right, title or interest in
cach Lot, or atly part thereof, as is more fully described herein. 'The Lots are, and each Lot is and shall
e subject to all and each of the following gonditions and other terms.

ARTICLE L.
RESTRICTIONS AND COVENANTR
1. Pach Lot shall be used exclusively for single-family residential purposes, except for such Lots or
parts thereof as may hereafter be coaveyed or deicated by Declarant, or its successors of assigns, for -
use in conpection with 4 Common Facility or for a park.

2. No residence, building, femce, wall, driveway, patio, patic eaclosure, swimming pool, dog
house, pool house, tree house, antenna, satellite receiving station or “discs”, solar heating or cooling
device, tool shed, wind mill, sunscreen, clothes line or other external improvement, above or below the
ground (berein alf referred to as any “Improvement™) shall be constructed, erected, placed or permitted
to remain on any Lot, sor shall any grading or excavation for any Improvement be commenced, except
for Imptovernents which have been approved by Declurant as follows:

a.  An Owner desizing to ersct sn mprovement ¢n any Lot shall deliver two sets of
construction plans, landscaping plans and plot plans to Declarant (herein collectively referred to as the
“plans™). Such plans shall inclade a description type, guality, color and use of materials proposed for
the exterior of such Improvement. Coucurrent with submission of the plans, Crwner shall notify the
Dectarant of the Owner's mailing address and/or fax number. One set of architectural plans will be
returmed to the builder. No surveyor certificates will be distributed until final plan approvsl has been
given. ‘
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b. Declarant shall review such plans in relation to the type and exterior of Improvements
constructed, or approved for construction, on neighboring Lots and in the surrounding area, and
any general scheme or plans formulated by Declarant. In this regard, Declarant intends that the
T ots shall be developed residential community with homes constructed of high quality materials.
The decisions to approve or refuse approval of a proposed Improvement shall be exercised by
Declarant to promote development of the Lots and to protect the values, character and
residential quality of all Lots. Atypical improvements and home designs such as dome houses,
A-frame houses and log cabins will not be approved uniess the Declarant determines that
construction of these improvements will not be materially inconsistent with the scheme of
development contemplated by this Declaration. If Declarant determines that the external design
and location of the proposed Improvement does not conform with the standards or requirements
of this Declaration, does not conform with the surrounding improvements and topography or
will not protect and enhance the integrity and character of all the Lots and neighboring lots, if
any, as a quality residential cormmunity, Declarant may refuse approval of the proposed
Tmprovement.

¢. Written Notice of any approval of a proposed Improvement shall be mailed or faxed to the
owner at the address and/or fax number specified by the owner upon submission of the plans,
Such notice shall be mailed, if at all, within thirty (30) days after the date of submission of the
plans. If notice of approval is not mailed within such period, the proposed Improvement shall
be deemed disapproved by Declarant.

& No Lot owner, or combination of Lot owners, or other person or persans shall have any
right to any action by Declarant, or to control, direct or influence the acts of the Declarant with
respect to the approval or disapproval of any proposed Improvement. No responsibility, Hability
or obligation shall be assumed by or imposed upon Declarant by virtue of the authority granted
to Declarant in this Section, or as a result of any act or failure to act by Declarant with respect
fo any proposed Improvement.

3. No single-family residence shall be created, altered, placed or permitted to remain on any Lot
other than one detached single-family dwelling that doss not exceed two and one-half stories in height.
Developers reserve the right to approve the sonstruction of a carriage house on any one residential Lot.
A mipimum three (3) car garage is required. Side load garages are mandatory unless otherwise approved

in writing by the Developer.
4. Minimum MAIN LEVEL Square Footage Requirements shall be as follows:

a. - Ramch - - 2,600 sf
b. 114 Story 2,200 sf o
¢. ~ TwoStery =~ 2,000sf onthemainlevel . .

5. Sefbacks for residential lots in Legacy, Zoned R-4, have been established based on lot location
within the subdivision are outlined below:

SETBACKS:

a. Minimum of 35° front setback for Lots 39-46, 55 and 81. All remaining lots will have
a 45* front yard setback. A minimum 35° front yard setback is required for porticos
constructed on lots with a 45” front setback.

b. Interior side yard sefbacks are & minimum of 12’

Side yard facing a street is a minimum of 20’

Owner of 2 Lot with existing trees must develop a site plan, for Declarant’s review and

approval, that retains as many trees as possible, Declarant may allow modifications to

front, back and side yard setbacks if it is deemed necessary by Declarant.

B e
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6. All exposed foundation walls must be constructed of or faced with brick or stone or alternative
as approved by the Declarant, Al exterior front walls of afl main residential structures must be
substantially covered with brick or stone.  All exterior side walls that are not covered with brick or stone
must have horizontal siding or E.LF.S. (Exterior Insulation Finish System)., Approved colors for all
other exterior materials of any improvement shall be of white, off-white or earth tone. No vinyl or
aluminum siding will be permitted. All driveways must be constructed of concrete, brick, paving stone,
or Jaid stone. No asphalt driveways will be approved. Driveway approaches must have a curb cut. Curb
grinding is not approved. Fireplace chimneys shall be covered with brick, or other material approved in
writing by Declarant, The roof of all Improvements shall be covered with wood cedar shakes or earth
tome tile, red clay tile or slate as approved by Declarant. Hardboard, pressed wood, bonded wood, and
the like will not be approved by Declarant for coverage of any roof. All tie walls must be of brick,
concrete, concrete pavers or other approved interlocking materials,. No wood/railroad tie walls will be
allowed.

7. No advertising signs, billboards, unsightly objects or nuisances shall be erected, placed or
permitted to remain on any Lot except ose sign per Lot consisting of not more than six (6) square feet
advertising a lot as “For Sale”; nor shall the premises be used in any way for any purpose which may
endanger the health or nnreasonably disturb the owner or owners of any Lot or any resident thereof.

8. No exterior television or radio anterma, satelite receiving disc, or exterior solar heating or
cooling device of any sort shall be permitted on any Lot, except that DSS format receiving discs may be
approved by Declarent if the disc element is less than twenty (20) inches in diameter, not visible by
public view and properly screened.

°. No repair of any boats, automobiles, motoreycles, trucks, campers or similar vehicles requiring
a continuous time period in excess of forty-sight (48) hours shall be permitted on any Lot at any time;
nor shall vehicles offensive to the neighborhood be visibly siored, parked or abandoned on any Lot. No
unused building material, juak or rubbish shall be left exposed on the Lot except during actual building
operations, and then only in as neat and inconspicuous a manner as possible.

10. No boat, camper, trailer, auto-drawn or mounted trailer of any kind, mobile home, truck,
aircraft, camper truck or similar chattel shall be maintained or stored on any part of a Lot (other than in
an enclosed structure) for more than twenty (20) days within 2 calendar vear. No motor vehicle may be
parked or stored outside on any Lot, except vehicles driven on a regular basis by the occupants of the
dwelling located on such Lot. No grading or excavating equipment, tractors or semitractors/trailers shall
be stored, parked, kept or maintained in any yards, driveways or streets. However, this Section 8 shall
not apply to trucks, tractors or commercial vehicles that are necessary for the construction of residential
dwellings or other Improvements during the period of construction, All Lots shall provide at least the
minimum number of off-street parking areas or spaces for private passenger vehicles required by the
applicable zoning ordinances of the City of Omaha, Nebraska,

11 No incinerator or trash burmer shall be permitted on any Lot. No garbage or trash can or
container or fuel tank shall be permitted unless completely screened from view, except for pickup
purposes. No garden lawn or maintepance equipment of any kind whatsoever shall be stored or
permitted to remain outside of any dwelling or suitable storage facility, except when in actusl use. No
garbage, refuse, rubbish or cutting shall be deposited on any street, road or Lot. No clothes line shall be
permitted outside of any dwelling at any time. Produce or vegetable gardens may only be planted and
maintained in rear yards.

12. Exterior lighting installed on any Lot shall either be indirect or of such a controlled focus and
intensity as not to disturb the residents of adjacent Lots.

13. The Declarant shall establish & uniform design for brick and wrought iron fences on all Lots
with such uniform design to consist exclusively of wronght iron and/or wrought iron and brick columns
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unless another design or material is approved in writing by the Declarant. No fences or walls shall
exceed a height of six (6) feet unless otherwise approved by Declarant. No chain link or wooden fences
will be approved.

14. No swimming pool may extend more than one foot above ground level. Plans must be
submitted for written approval by the Developer.

15. Construction of any Improvement shalt commence within fourteen (14) months of closing of the
residential Lot and be completed within eighteen (18) months from the date of commencement of
excavation or construction of the Improvernent. No dirt shall be brought on to any Lot to changes the
grades established by the Declarant other than 2s may be consistent with a landscaping plan approved by
Declarant.

16. Commencing with completion of construction of any Improvement on a Lot, a public sidewalk
constructed of concrete five (5) feet wide by four (4) inches thick in a location and design as directed by
the Declarant shall be installed and roaintained in front of each Lot and upon each street side of each
comer Lot. The sidewalk shall be placed a minimum of five (5) feet back of the strest curb line and shall
be constructed by the owner of the Lot prior to the time of completion of the main structure and before
occupancy thereof; provided, however, this provision shall vary to comply with any requirements of the
City of Omaba.

17. Driveway approaches between the sidewalk and curb on each Lot shall be constructed of
concrete. Should repair or replacement of such approach be necessary, the repair or replacement shall
also be of concrete, No asphalt overlay of driveway approaches will be permitted.

18. No stable or other shelter for any animal, livestock, fowl or poultry shall be erected, altered,
placed or permitted to remain on amy Lot, except for one dog house constructed for one (1) dog;
provided always that the construction plans, specifications and the location of the proposed structure have
been first approved by Declarant, or its assigns. Dog houses shall only be allowed adjacent to the rear of
the building, concealed from public view. No dog runs or kennels may be constructed or installed on
any Lot unless written approval of Declarant.

19. Any exterior air conditioning condenser unit shall be placed in the rear yard or any side yards so
as not to be visible from public view. No grass, weeds or other vegetation will be grown or otherwise
permitted to commence or continue, and no dangerous, diseased or otherwise objectionable shuubs or
tress will be maintained on any Lot so as to constitute an actual or potential public nuisance, create a
hazard or undesirable proliferation, or detract from 2 neat and trim appsarance. Vacant Lots shall not be
used for dumping of earth or any waste materials, and no vegetation on vacant Lots shall be allowed to
reach a height in excess of twelve (12} inches. -

20. No Residence shall be constructed on a Lot unless the entire Lot, as originally platted, is owned
by one owner of such Lot, except if parts of two or more platted Lots have been combined into one Lot
which is at least as wide as the narrowest Lot on the original plat, and is as large in area as the largest
Lot in the original plat.

21. No structare of a temporary character, carport, detached garage, trailer, basement, tent, storage
shed, outbuilding or shack shall be erected upon or used on any Lot at any time, either temporarily or
permanently. -Pool and bath houses may be approved by the Declarant as an Improvement pursuant to
Paragraph 2 of this Article. No structure or dwelling shall be moved from outside Legacy to any Lot
without the written approval of Declarant.

22. Al utility service lines from each lot line to a dwelling or other Improvement shall be
underground.

4 Revised (8/08/01
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22, All mailboxes in Legacy will be identical in design and will match that of the entry monuments.

ARTICLE I
HOMEOWNERS® ASSOCIATION

1. The Association. Declarant has caused the incorporation of LEGACY HOMEOWNERS
ASSOCIATION, a Nebraska not-for-profit corporation (hereinafter referred to as the “Association”).
The Association has as its purpose the promotion of the health, safety, recreation, welfare and enjoyment
of the residents of Legacy, including:

a. The acquisition, construction, landscaping, improvement, equipment, maintenance,
operation, repait, upkeep and replacement of Common Facilities for the general use, benefit and
enjoyment of the Members, Common Facilities may include recreational facilities such as
swimming pools, temnis courts, health facilities, playgrounds and parks; dedicated and
pondedicated roads, paths, ways and green areas; and signs and entrances for Legacy. Common
Facilities may be situated on property owned or leased by the Association, on private property
subject to an easement in favor of the Association, or on public property, or on property
dedicated to a Sanitary Improvement District. '

b. The promulgation, epactment, amendment and enforcement of rules and regulations
relating to the use and enjoyment of any Common Facilities, provided always that such rules are
wniformly applicable to all Members. The rules and regulations may permiit or restrict use of
the Common Facilities by Members, their families, their guests, and/or by other persons, who
may be required to pay a fee or other charge in connection with the use or enjoyment of the
Common facility.

G. The exercise, promotion, enhancement and protection of the privileges and interests of
the residents of Legacy; and the protection and maintenance of the residential character of

Legacy.

2. Membership and Voting, Legacy initially contains sixty-four (64) sivgle family residential Fots
{referred to as the “Lots”). The “Owner” of each Lot shall be a Member of this Association. For
purposes of this Declaration, the term “Owner” of a Lot means and refers to the record owner, whether
one or more persons or entities, of fee simple titls to a Lot, but excluding, bowever, those parties having
any interest in any of such Lot merely as security for the performance of an obligation (such as a contract
seller, the trustee or beneficiary of a deed of trust, or a mortgagee). The purchase of a Lot under a land
contract or similar instrument shall be considered to be the “Owner™ of the Lot for purposes of this
Declaration. Membership shall be appurtenant to ownership of each Lot, and may not be separated from
ownership of each Lot.

The Owzer of each Subdivision Lot, whether one or more persons and entities, shall be entitled
to ope (1) vote on each matter properly coming before the Members of the Association, except that
Declarants shall have five (5) votes for each lot owned until the total number of lots owned by non-
Declarants equals 80% of the total number of lots included in the Association, at which time all lots shall

be entitled to one vote.
3. Purposes and Responsibilities. The Association shall have the powers conferred upon not for

profit corporations by the Nebraska Nonprofit Corporation Act, and all powers and duties necessary and
appropriate to accomplish the Purposes and administer the affairs of the Association. The powers and
duties to be exercised by the Board of Directors, and upon authorization of the Board of Directors by the
Officers, shall include but shall not be limited to the following:
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& The acquisition, development, maintenance, repair, replacement, operation and
administration of Common Facilities, and the enforcement of the rules and regulations relating
to the Common Facilities.

b. A permanent mainfenance and construction easement along the rear lot line of Lots 32
through 35 which back up to the lake area.

c. The landscaping, mowing, wateting, repair and replacement of parks and other public
property and improvements on patks or public property within or near Legacy.

d. The fixing, levying, collecting, abatement and enforcement of all charges, dues, or
assessments made pursnant to the terms of this Declaration.

. The expenditure, commitment and payment of Association funds to accomplish the
purposes of the Association including, but not limited to, payment for purchase of insurance
covering any Common Facility against property damage and casualty, and purchase of Liability
insurance coverages for the Association, the Board of Direstors of the Association and the
Members.

f. The exercise of all of the powers and privileges, and the performance of all of the
duties and obligations of the Association as set forth in this Declaration, as the same may be
amended from time to time.

g. The acquisition by purchase or otherwise, holding, or disposition of any right, tifle or
interest in real or personal propesty, wherever located, in connection with the affairs of the

Association.

h. The deposit, investoent and reinvestment of Association funds in bank accounts,
securities, money market funds or accounts, mutual funds, pooled funds, certificates of deposit
or the like.

i. The employment of professionals and consultants to advise and assist the Officers and
Board of Directors of the Association in the performance of their duties and responsibilities for

the Association.

i General administration and management of the Association, and execution of such
documents and doing aud performance of such acts as may be necessary or appropriate to
accomplish such administration or management.

k. The doing and performing of such acts, and the execution of such instruments and
documents, as may be necessary or appropriate to accomplish the purposes of the Association.

1. Mandatory Duties of the Agsociation. The Association shall maintain and repair the fences and
signs which have or will be installed by Declarant in Legacy, in good repair and neat condition.

2. Imposition of Dues and Assessments. The Association may fix, levy and charge the owner of
each Subdivision Lot with dues and sssessments (herein referred (o respectively as “dues and
assesements™) under the following provisions of this Declaration. Except as otherwise specifically
provided, the dues and assessments shall be fixed by the Board of Dircctors of the Association and shall
be payable at the times and in the manner prescribed by the Board.

3. Abatement of Dues and Assessments. Not withstanding any other provision of this Declaration,
the Board of Directors may abate all or part of the dues or assessments due in respect of any Subdivision
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Lot, and shall abate ail dues and assessments due in respect of any Subdivision Lot during the period
such Subdivision Lot is owned by the Declarant.

4. Liens and Personal Obligations for Dues and Assessments. The assessments and dues, together
with interest thereon, costs and reasonable attorneys” fees, shall be the personal obligation of the Gwner
of each Subdivision Lot at the time when the dues or assessments first become due and payable. The
dues and assessments, together with interest thereon, costs and reasongble attorneys’ fees, shall also be a
charge and continuing lien upon the Subdivision Lot in respect of which the dues and assessments are
charged. The personal obligation for delinquent assessments shall ot pass to the successor in title to the
Owner at the time the dues and assessments become delinquent unless such dues and assessments are
expressly assumed by the successors, but all successors shall take title subject to the lien for such dues
and assessments, and shall be bound to inquire of the association as to the amount of any umpaid
assessments or dues.

5. Purpose of Dues. The dues collected by the Association may be committed and expended to
accomplish the purposes of the Association described in Section 1 of this Article, and to perform the
Powers and Responsibilities of the Association described in Section 3 of this Article.

6. Annual Dues. The Board of Directors may establish annual dues in such amount as deemed
necessaty to carry out the purposes and responsibilities of the Association,

7. Assessment for Extraordinary Costs. In addition to the dues, the Board of Directors may levy
an assessment or assessments for the purpose of defraying, in whole or in part, the costs of any
acquisition, construction, reconstruction, repair, painting, maintenance, improvement or replacement of
any Common Facility, including fixtures and personal property related thereto, and related facilities.
The aggregate assessments in each calendar year shall be limited in amount to Two Hundred and no/100
Dollars ($200.00) per division Lot,

8. Excess Dues and Assessments. With the approval of sixty percent (60 %y of the Members of the
Association, the Board of Directors may establish dues and/or assessments in excess of the maximums
established in this Declaration.

9. Uniform Rate of Assessment, Assessments and dues shall be fised at a uniform rate as to all
Subdivision Lots, but dues may be abated as to individual Subdivision Lots, as provided in Section 5,
above.

10. Certificate as to Dues and Assessments. The Association shall, upon wrilten request and for a
reasonable charge, furnish a certificate signed by an officer of the Association satting forth whsther the
dues and assessments on a specified Subdivision Lot have been paid to the date of request, the amount of
any delinguent sums, and the due date and amount of the next succeeding dues, assessment or installment
thereof. The dues and assessment shall be and become 2 lien as of the date such amounts first become
due and payable.

1. Effect of Nonpayment of Assessments — Remedies of the Association. Any installment of dues
or assessmoent which is not paid when due shall be delinquent. Delinquent dues or assessment shall bear
interest from the due date at the rate of sixteen percent (16%) per anpum, compounded annually. The
Association may bring an action at law against the Owner personally obligated to pay the same, or
foreclose the lien against the Subdivision Lot or Subdivision Lots, and pursue any other legal or equitable
remedy. The Association shall be entitled to recover as a part of the action and shall be indemnified
against the interest, costs and reasonable aftorneys’ fees incurred by the Association with respect to such
action. No Owner may waive or otherwise escape liability for the charge and lien provided for herein by
nonuse of the Comumon Area or abandonment of his Subdivision Lot. The mortgages of any Subdivision
Lot shall have the right to cure any definquency of an Owner by payment of all sums due, together with
interest, costs and fees. The Association shall assign to such mortgagee all of its rights with respect to
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such lien and right of foreclosure and such mortgagee may thereupon be subrogated to any rights of the
Association.

12, Subordination of the Lien to Mortgagee. The lien of dues and assessments provided for herein
shall be subordinate to the lien of any mortgage, contract or deed of trust given as collateral for 2 home
improvement or purchase money loan. Sale or transfer of any Subdivision Lot shall not affect or
terminate the dues and assessment len.

ARTICLE IIL
EASEMENTS AND DEDICATIONS

1. A perpetual license and easement is hereby reserved in favor of and granted to Omaha Public
Power District, Qwest telephone company, and any company which has been granted a franchise to
provide a cable television system within the Lots, Metropolitan. Utilities Company, and Sanitary and
Improvement District No. 459 of Douglas County, Nehraska, their successors and assigns, to erect and
operate, maintain, repair and renew buried or underground sewers, water and gas mains and cables, lines
or conduits and other electric and telephone utility facilities for the carrying and transmission of electric
current for light, heat and power and for all telephone and telegraph and message service and for the
transmission of signals and sounds of all kinds including signals provided by a cable television system
and the reception on, over, through, under and across a five (5) foot wide strip of land abutting the front
and the side boundary lines of the Lots; an eight (8) foot wide strip of land abutting the rear boundary
Lines of all interior Lots and all exterior lots that are adjacent to presently platted and recorded Lots; and
a sixteen (16) foot wide strip of land abutting the rear boundary lines of all exterior Lots that are not
adjacent to presently platted and recorded Lots. The term exterior Lots is herein defined as those Lots
forming the outer perimeter of the Lots. The sixteen (16) foot wide easement will be reduced to an eight
(8) foot wide strip when such adjacent land is surveyed, platted and recorded.

2. A perpetual sasement is further reserved for the Metropolitan Utilities District of Omaba, their
successors and assigns to erect, install, operate, maintain, repair and renew pipelines, hydrants and other
related facilities, and to extend thereon pipes, hydrants and other related facilities and to extend therein
pipes for the transmission of gas and water on, through, under and across a five (5) foot wide strip of
land abutting all cul-de-sac streets; this license being granted for the use and benefit of all present and
fature owners of these Lots; provided, however, that such licenses and easements are granted upon the
specific conditions that if any of such utility companies fail to construct such facilities along any of such
Lot lines within thirty-six (36) months of date hereof, or if any such facilities are constructed but are
thereafter removed without replacement within sixty (60) days after their removal, then such easement
shall automatically terminate and become void as to such unused or abandoned easerment ways. No
permanent buildings, trees, retaining walls or loose rock walls shall be placed in the easement ways but
same may be used for gardens, shrubs, landscaping and other purposes that do not then or later terfere
with the aforementioned uses or rights granted herein.

Tn the event that minety percent {90%) of all Lots within the Subdivision are not improved within five (5)
years after the date on which Qwest files potice that it has completed installation of telephone lines to the
Lots in the subdivision (herein the “Subdivision Improvement Date”), then Qwest may impose a connection
charge on each unimproved Lot in the amount of Four Hundred Fifty and no/100 Doliars ($450.00). A Lot
shall be considered as unimproved if construction of 4 permanent structure has not commenced on a Lot
Construction shall be considered as having commenced if a footing inspection has been requested on the
Lot in question by officials of the City or other appropriate governmental authority.

Shoutd such charge be implemented by Qwest and remain uapaid, then such charge may draw interest at
the rate of twelve percent (12%) per annum commencing after the expiration of sixty (60) days from the
time all of the following events shall have occurred: (1) the Subdivision Improvement Date, and (2) Qwest

8 Revised 08/09/01




sends each owner of record a written statement or billing for Four Hhndred Fifty and no/100 Dollars
($450.00) for cach unimproved Lot.

4. Other easements are provided for in the final plat of Legacy subdivision which is filed in the
Register of Deeds of Douglas County, Nebraska {Book ‘Q__LEQ__, Page ) 1)
5. Declarant shall dedicate by way of a warranty deed Outlots B, C, D, E, F, G, and H to the Legacy

Homeowners' Association.

ARTICLE IV.
GENERAL PROVISIONS

Except for the authority and powers specifically granted to the Declarant, the Declarant or any owner of a
Lot named herein shall have the right to enforce by a proceeding at law or in equity, all reservations,
restrictions, conditions and covenants now or hereinafier imposed by the provisions of this Declaration
gither to prevent or restrain any violation or to recover damages ot other dues of such violation. Failure by
the Declarant or by any owner to enforce any covenant or restriction hersin contained shall in no event be
deemed a waiver of the right fo do so thereafter.

The covenants and restrictions of this Declaration shall run with and bind the land in perpetuity. This
Declaration may be amended by Legacy Development, LL.C, a Nebragka limited ligbility company, or
any person, firm, corporation, partmership, or entity designated in writing by Legacy Development, LL.C.,
a Nebraska limited liability company for a period of five (5) years from the date hereof Amendments
made to this Declaration by Declarant shall be in a manner that is reasonably consistent with and generally
upholds the intended character of the subdivision. Thereafter this Declaration may be amended by an
instrument signed by the owners of not less than sixty percent (60%) of the Lots covered by this
Declaration.

Legacy Development, LL.C,, a Nebraska limited Hability company, or its successor or assign, may
terminate its status as Declarant under this Declaration, at any time, by filing a Notice of Termination of
Status as Declarant. Upon such filing, the Association may appoint itself or another entity, association or
individual to serve as Declarant, and such appointee shall thereafter serve as Declarant with the same
authority and powers as the original Declarant.

Invalidation of any covenant by judgment or court order shall it no way affect any of the other provisions
hereof, which shall remain in full force and effect.

, 2001

b
?@WI’I‘NESS WHEREQF, the Declarant has caused these presents to be executed this q I) day of,

LEGACY DEVELOPMENT, L.L.C., a Nebraska limited liability com “Declarant”

STATE OF NEBRASKA )

COUNTY OF DOUGLAS

9 Revised 08/05/01
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EASEMENT-INDIVIDUAL(GENERAL-page 1)
PROJECT: 275-7(149) C.N.: 20256 TRACT: 9

KNOW AlLL MEN BY THESE PRESENTS:

THAT UTOPIA, L.L.C.

hereinafter Xnown as the Grantor, whether one or more, for and in
consideration of the sum of SIX THOUSAND ONE HUNDRED FORTY AND
NO/100--~~- ($6,140.00)----- DOLLARS in hand paid does hereby grant and convey
unto THE STATE OF NEBRASKA, DEPARTMENT OF ROADS, and to its successors and
assigns the following described permanent easement for the purpose of
HIGHWAY CONSTRUCTION AND MAINTENANCE and the subseguent maintenance of
same, situated in DOUGLAS County, and State of Nebraska, to-wit;

A TRACT OF LAND FOR HIGHWAY CONSTRUCTION AND MAINTENANCE PURPOSES
LOCATED IN THE NORTHWEST QUARTER OF SECTION 33, TOWNSHIP 15 NORTE,
RANGE 11 EAST OF THE SIXTH PRINCIPAL MERIDIAN, DQUGLAS COUNTY,
NEBRASKA, DESCRIBED AS FOLLOWS:

REFERRING O THE NORTHEAST CORNER OF SAID NORTHWEST QUARTER SECTION;
THENCE SOUTHERLY A DISTANCE OF 17.23 METERS (56.52 FEET) ALONG SAID LINE
TO A POINT ON THE SOUTHERLY WEST CENTER ROAD RIGHT OF WAY LINE; THENCE
WESTERLY DEFLECTING 087 DEGREES, 53 MINUTES, 12 SECONDS RIGHT, 2 DISTANCE
OF 154.05 METERS (505.43 FEET) ALONG SAID RIGHT OF WAY LINE; THENCE
| WESTERLY DEFLECTING 00C DEGREES, 05 MINUIES, 21 SECONDS LEFT, A DISTANCE
QF 178.42 METERS {585.38 FEET) TO THE POINT OF BEGINNING; THENCE
WESTERLY DEFLECTING O0C0 DEGREES, 00 MINUTES, 00 SECONDS A DISTANCE OF
85.54 METERS (215.02 FEET); THENCE WESTERLY DEFLECTING 016 DEGREES, 25
MINUTES, 53 SECONDS RIGHT, A DISTANCE OF 63.01 METERS (206.71 FEET) TO
A POINT ON THE SOUTHERLY WEST CENTER ROAD RIGHT OF WAY LINE; THENCE
WESTERLY DEFLECTING (14 DEGREES, 49 MINUTES, 58 SECONDS LEFT, 3
DISTANCE OF 23.53 METERS (77.20 FEET) ALONG SAID RIGHT OF WAY LINE; THENCE
EASTERLY DEFLECTING 167 DEGREES, 24 MINUTES, 21 SECONDS LEFT, A
DISTANCE OF 102.38 METERS (335.91 FEET); THENCE EASTERLY DEFLECTING 021
DEGREES, 42 MINUTES, 18 SECONDS LEET, A  DISTANCE o 50.867 METERS
(166.23 FEET) TO THE POINT OF BEGINNING CONTAINING 543.51 SQUARE METERS
(5850.28 SQUARE FEET), MORE CR LESS.

Return to: Daryl Behrends

Nebraska Dept. of Roads- RIO.W. Div.
1500 Hwy 2, Box 94759

Lincoln, NE 68505-4759




EASEMENT-INDIVIDUAL(GENERAL-page 2)
PROJECT: 275-7(149) C.N.: Z025BA TRACT: 9

The abandonment of said permanent easement for the purposes described
herein shall render this conveyance void and cause said permanent easement
to revert to said Grantor and to his, her or their heirs, successors and
asgigns.

e
Duly executed this /0" day of dpeck ., 2000.

s

/
A
STATE OWJ) on this ZC_ day of@&, A.D., 20¢Z,

‘@ 2 Jss. before me, a General Notary Pubklic, duly
/ 7

County) commissioned and gqualified, personally came
j—-’eﬂc‘ﬁ\ O%ijor‘; M_Df;

to me known to be the identical person_— whose
name affixed to the foregoing instrument

afﬁmlﬂamny.g; as grantor and acknowledged the same to be a
CAROLEJ,?-&?LIS{??“& voluntary act and deed.
””C"”’"Lﬁmrvwg;m; WITNESS my hand and Notarial seal the day

and ymff owe written.
. 31&7’“" " gotarg Public.

My commission expires/the 774 day of Fpwerdui , 2007

A .
STATE om-wﬁ%ﬂ on this 70 day of(ﬁ;l” , A.D., 209%

iz\ ?/éz yss. before me, a General Notary Public, duly
D
J &

County) commissioned and gualified, personally came
evin  Lovs

Yo me known to be the identical person__e———WHose
name affixed to the foregoing instrument
as grantor and acknowledged the same to be a
voluntary act and deed.
WITNESS my hand and Notarial seal tThe day
and yeay ;las written.

qNom Publie,
My commission expires yfe G dayf of Tgee , 2003
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EASENENT AND COVEMANTE AGRERMENT _T/

THIS AGRREMENT (the "Agreement™) is entered into this __f!__"i
day of jw_‘_"_. 1992, by and among CHILDRENS NEWORIAL HOSPITAL
FOUNDATION ("Childrens"), INNANUEL NEDICAL CENTER, INC., Formerly
¥nown as Immarnuel Inc. ("Immanuel®™), and THE STATE OF NEBRASKA,
: acting by and through the Nebraska Dspartment of Roads (“State").
L WITNESSETM
; WHEREAS, Childrens is the owner of the rsal astata described
on Exhibit "A* attached heveto (the "Childrens Property*); and

WHEREAS, the Childrens Property is currently unimproved but
childrens contenplatss axtensive improvemsnt and development of the
childrens Proparty in the future:; and

WHEREAS, Imnanuel is the owmer of the real estate dasoribed on 5
txhibhit *»* attached hereto {the "Imsanusl Property"): and

WHEREAS, ths Immanusl Property is ocurrently vnimpreved but
Immanuel contemplates extansive improvement and developaent of the
Immanuel Property in the future; and

WHEREAS, State is the owner of the real estate described on
xhibit "C" attached hersto (the “State Property®); and

CXERRAS, the State Property is iwproved with, and is currently
used as, State Highwvay 92 alwso known as West Center Road (the
*"Highway"): and

WHEREAS, the Childrens Property includes two natural drainage
wvays by which certain excess surface wvater run off from the
Ismanuel Property and the State Property as these properties
presantly exist in an undevelopsd state or ars hersafter developed
NOIT. 220
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and improved (the "Surface Water Run Off") drains naturally to,
across and through tha Childrens Proparty (the "Drainags Ways") and
onto the proparty located to the South of the Drainage ways

800K 994 PAGE 7

coumonly known as Dam Site #1187 and

WHEREAS, the Drainage Ways arse generslly depicted on Exhibit
"p* attached hereto and labelled therson (and are hereby defined

as) the "West Drainage Way* and the "REast Drainage Way"; and
WHEREAS, tha parties hersto mutually desire that:
a t‘.ha i should ba widsned and with
(a) ghway improved

(b)

(o)

(@)

(e}

breaks, access points, turn
nnu. uooxmtion and douhutun lanes, t.n:ﬂo
oontrols, the storm m Diversion Line (as
hereatftar m:.ma). such other
(collectively -M Inprovensnts®), in
m vl.th such plans and apaou:l.utim

tharefor, and with such sharing of the
sgresnents d‘u‘.xm'“ Y £ t:umm:m
°

¢mmezmmgmme:uy’mm
(Fexrmanent Basement) executed betvess Immanuel and
Stats and betwesan Childrans and State, all dated
Novambax 19, 1991, and

Ismanuel and Stata should :erminate, relinquish and

release mulrmummu
muﬁum mh{um
snd reserving in sta mmm:mt
atumlldnlm. th. slops of the

hareinsfter sat forth, and

Ismanuel should terminate, relinquish and relsase
any and 11l rights and interests it may have in and
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to the West Drainage Way in exchange for the
specific grant to Imsanuel and State of a permanent
drainzge easement by Childrens over the West
Drainage Way, and ‘

{(f) an artiticial drainage way and/or buried storm
sever should be constructed by Stats along the
south property line of the Immanuel Property and/or
the north propsrty line of ‘the State Property to
take the Surface Water Run Off to the West Drainage
Way (the ®Stora Sewer Diversion Lirs®), and

(g) Childrens and Immanuel should releass any clains
against State and indemnify Stats with respect to
certain matters relating to the Storm Sewer
piversion Line.

NOW THEREFORE, in consideration of the foragoing recitals,
which recitals are hersby incorporated by this reference, and Zor
other good and valuable consideraticn, the recaipt and sutficlency
of which is hereby acknowledged, the parties herstoc agree as
follows:

i. Construction of Storm Sewer Diversion Lins.  State
covenants and agrees to construct the Storm Sever piversion Line in
conjunction with, and conditioned upon, the construction of the
other Highway Improvements and to finally complste construction of
the Storz Sewer Diversion Line no later than December 31, 1994.
The cost of the Storm Sewer Diversion lLins shall bs shared among
the parties herato in accordance with the coa_i: sharing arrangemsnts
agreed to in conjunction with the Highway Impgovmnts. Childrens
shall not be cbligated or responsible for tho cost of any, rapair
or replacement of the existing culvart Jocated under the State
Property leading from the State Property and the Immanuel Property
to the West Drainage Way (the “Existing Culvert®).

5Q537.220%8 3
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2. Permansnt Easamant Grants. Subject to the terms of this
Agrsensnt, Childrans, for itself and 1tt_.mccouors and assigns,
hersby grants and conveys to Immanuel and State, and their
respective successors and assigns, a persanent fifty feat (50')
wide, nonexclusive eacemant over that part of the West Drainage Way
described on Exhibit "E" attached hersto (the "Easemant Area®”) for
the purpose of providing drainage of the Surface Watar Run Off
commencing with, and as of the dats of State's completion of
consiruction of the Storm Sewsr Divarsion Line (the “Completion
Date®} and continuing in perpetuity thereafter. Childrens, its
successors and assigns, shall not, without the prior written
consent of Immanuel and State, or all the then owners of the
Irmanuel Property and the Stats Property, take any action directly
or indirsctly or permit any other party to take any actien with
respsct to the Easement Area which would at any time impede or
otherwise adverssly affect or interfere with the flow of Surface
Water Run Off to, through, across or under the Ezsement Area and
onto the property located to the south of the Easessnt Area
commonly known as Dam Site #18; provided however, nothing herein
containad shall prevant or prsclude Childrens, its successors and
assigne, from constructing and laying a storm sewer under the
Easement Area or otherwise within the EFasement Area to adsquately
accommodats the Surface Water Pun 0ff. Childrsins, for jtself and
its successors and assigns, covanants and agress that all such
construction and improvements installed by Childrens within the
Easement Area shall comply with all applicable City of Omaha Codes

50537.22033 4
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and the laws of the State of Nebraska and shall be complated at the
sole cost and sxpsnse of Childrens, its successors and assigns, and
all such‘ construction and improvements installed by Childrens shall
in perpetuity be repaired and maintainsd by Childrens, its
successors and assigns.

childrens shall have the right at its sole cost and expense to
reasonably relocate the Easement Area to soms other location on the
childrens Property provided that in no event shall such relocation
impeds or othervwise adverssly affect or interfere with the flow of
the Surface Water Run Off to, through, across or under the Easensnt
Area as relocated and onto the property located to the south of the
Easenent Area commonly known as Dam gite $#18. In the svent of such
relocation, Childrens shall, at its sols cost ﬁnd axpense, causs
all those improvements then existing in the Easement Arsa and
reasonably required to adeguateiy accommodats the flow of the
Surface Water Run Off in accordance with this Agresement to be
reconstructed in the Easement Area as relocatsd. Childrens
covenants and agrees to indemnify and hold harmless Immanusl from
and against any and all liability, losses, damages, costs and
expanses caused to Izmanuel by such relocation.

3. Wmmmmwm
Ways. Immanuel and State, for themsslves and their succssisors and
assigns, hereby terminate, relinquish and release any and all
rights and interssts of any kind or nature in and to the Bast
Drainage Way commencing with and as of the Completiocn Date, except
for and raserving in State the existing limited right of natural

5083722038 5
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drainage along the south slope of the Highway. Without limiting
.tha foregoing, from and atter the Completion Date, no Surtacs Water
Run Off shall be permitted to flow to, on, through or across the
East Drainage Way. Immanusl, for itself and its successors and
assigns, hereby further terainates, ralinquishes and relsasss any
and ail rights and interests of any kind or nature in and to the
West Drainages Way commencing with and as of the Completion Date
aexcept for and excluding the permansnt sassuants and rights
hersinabove granted by Childrens to Immanuel and State over the

Easenment Arsa.

4. Icmanusl's Covanants and Restrictions. Immanuel, for
itself and its successors and assigns, heraby covenants and agress
with childrens, and its successors and assigns, as follows:

(a) Immanuel agress that its future devalopment of the
Ismanuel Property will be consistent with Omaha
¢ity Codes and Nebra law and if such future
development creates excessive additional Surface
Water Run Off thet is in such guantities that
violates applicable Omaha City Codes and Nebraska
law govern discharges from the Immanuel Property
and reguiring Immanuel to reduce the excessive
additional Surface Watar Run Off to bring it in
compliance wvith such Omaha City Codes and Nebraska
iaw, then in that event Immanuel shall at its cost
take one or any combination of the following
actions to bring it into compliance: (i) develop a
water retention system on the Immanusl Property or
affect as necsssary such other improvements on the
Immanuel Property; (ii) wmodify or replace the
Existing Culvert and/or install a second culvert on
the State Property parallel to the Bxisting Culvert
subject to compliance with applicable Stats permit
requiremants; (iii) construct or effect such
additional improvemants on the Childrens Y
including but not limited to the reconstruction
and/or modifjcation of the storm saver systea
installed within the Easement Area.

50537.22038 6
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In the event of any violation by Immanuel of, or the fallure of
Ismanuel to cbserve and perform, ‘the covenants and aMnu
contained in Parnqrapli 4{a) and such failure oi- violation continues
for a period of ninety (90} days after notice thereof from
Childrens to Immanuel, Immanuel shall be liable to cChildrens

theresfter for any and all costs, damages and expenses suffered,
sustained or incurred by Childrens as a result thereof, provided

however, that if such failure or violation cannot by its maturs be
cured within said ninety (90) day period, Immanusl shall not be
liable to Childrens if Immanuel has commenced to cure such failure
to perform or violation within said ninety (90) day pericd and it
Izmanuel thersafter procesds diligently and with continuity to cure
such failure or viclation and complates the curs of such failure or
violation within two hundrad seventy {2170) diyu after notice from
childrens. This provision shall not limit in any manner whatscever
any of the remedies Immanuel may have against any other parties
other than Childrens.

{b) Notwithstanding any other provision of this
) t, Ismsanuel shall not cause any of the
surface Water Run Off or any other dischargs from
the Iamanusl Property flowing on, across or through
the Xasament Area to include, .contain, or be
contaminated with, any hazardous waste, or
hasardous, dangsrous or toxic substance or material
or any oil (within the meaning of the Comprehensive
Environmental Response, Compensation and Liability
Act, the Hazardous Materials Transportation Act of
1975, the Resources Conssrvation and Recovery Act
of 1976, or any other federal, state or local
statute, law, ordinance, code, rule, regulation,
order or decres relating to the protection of the
envirorment or imposing liability or standards of
conduct cencerning any haszardeus, toxic or
dangerous waste, substance or material as now or at
any time harsafter in effect).

$0537.22038 7
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In the event cof any violation by lmmanuel of, or the failure of
Immanual to observe and perform, tha covenants and agreomsants
contained in Paragraph 4(b) and such failure or violation continues
for a pericd of ninety (90) days afuver notice thereof from
Childrans to Immanuel, Immanuel shall ba llable to Childrans for
any and all costs, damages and axpsnses sufferad, sustained or
incurred by Childrens as a result thersof, provided however, that
if such fallure or violation cannot by its naturs ba cured within
said ninsty (%0) day period, and Immanual has commanced to cure
such fallure to perform or violation within saild ninety (90) day
pericd and if Immanusl thereaftsr proceeds diligently and with
continuity to cure such failure or violation and conpldtas the cure
of such fallure or violation within two hundred seventy (270) days
after notice from Childrens, such failure or viclation shall not be
deemed a breach by Immanusl of this Agreement. This provision
shall not limit in any =manner whatsoever any of the rexedies
Immanuel may have against any other parties gqther than Childrens.
5. Childrans' Covenants. Childrens, for itself and its
successors and assigns, hereby covenants and agrees with Immanuel
and its successors and assigns, as follows:
(a) In the svent Immanuel aslescts to make any of the
culveri: wodifications referanced in Paragraph
4{a) (i1) of the Agresment, Childrens will grant to
Ixsanuel wvhatever temporary construction and
permanent easemants on the Childrens Property as
are ressonakbly required by Immanusl in order to
complete tha construction and permanent
installation of ths culvert modifications.
(b) In the event Immanusl slects to construct or effect

additional improvements on the Childrens Property
as refarsriced in Paragraph 4{a)(iil) of the

5055722038 8




Agresment, then in that event Childrans. vul,gmt
to Immanusl such temporary construction

and parsanent sasssants on the mnm-
as are rsasonably required by v
to complete the construction and’ el
installation of the additional hp

therson. If Childrens deems it appropriate to have
any construction and installation of apents
installed on childrens Property in addition to the
foregoing construction and improvemants of Immanuel
therson, then Childrens agress to complste them at
its sole cost and expense. All construction and
improvemants installed within the Easement Area by
Immanusl shall in perpstuity be repaired and
maintained by Immanusl. All construction and
improvenen®s installed within the Zasement Area by
childrens shall in perpetuity be repaired and
maintained by Childrens. .

6. State's Covenants. State hersby covenants and agrses

with Immaruel and its successcrs and assigns as follows:

{a) In the svent Immanusl elects to make any of the
culvert modifications refersnced in Paragraph
4{a) (ii) of the Agresment, State will issue to
Ismanuel a permit to perform the work subject to
Immanuel's complying with all appliicable State
perait requirements  in order to complets the
construction and ptmn.nt installation of tha
culvert lodifieltiou. _

7. W Chndrom and Iamanuel heredy waive,
release and discharge State of and from any and all sanner of
actions, causes of action, suits, claizs and demands whatsoever,
whether at law or in esquity relating to the claim that the
construction of the Storm Sewer Diversion Line by State vasulted in
any unlawful diversion of ths otherwise natural fluw of Surface
Water Run Off from tha Izmanuel Property and the Stats Property and
jointly and severally indemnity, and agree to hold haraless, State
from and against any and all :I._iabi_.lity, loss, damage, cost and

expenss (including reascnable attorney, accountant and other

50837, 20088 . . 9
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- professional fees and disbursemants) sustained, suffered or
incurred by Stats arising from a clais that the construction of the
Storm Sewer Diversion Lins by State resulted in the unlawful
diversion of the otherwisa natural flow of Surface Water Run Off
from the Immanuel Proparty and the State Property: provided
howsver, the indemnification hersby provided to State:
{a) shall ba conditioned upon written notice froa State

to Childrens and Immanuel of the existence or

making of such a claim and Childrens and Immanuel

shall thereatter have the right to control the

defense and/or settlement thereof at their sole

cost, and

(b) shall be limited solaly to the forsgoing claim of

unlawvful diversion and shall not include nor be

desmed or construed to include any claims, or any

1iabilities, losses, damages, costs or expensss

sustained, suffered or incurred by State at any

time arising or resulting from ths negligence of

State or its contractors, agents or smployess, or

in any other way relating to tha construction

and/or repalr and maintenance of the Storm Seawer
Diversion Line.

8. mm_wim This Agreement shall
continus in full force and seffect and shall only be terminated or
nodified by the written agrasment of all of the parties hersto (or
all the then ownars of the Childrens Property, the Immanuel
Property and the State Property) and the recording of such writtan
agresment with the office of the Douglas County Register of Deeds.

9. No Access. KNothing herein contained shall be deemed or
construed to permit Immanuel, State, or the general public access
over or upon the Rasement Area (except as provided in Paragraph
4(a) and 5(a) and (b)), or as a gift of the fee or dedication of

the fee of any portion of the ERasexent Arsa to Immanuel, State or

30537, 2N0 io
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the general public, and the sole purpose of the permanent sasenents
granter hersby shall be to permit the flow of Surface Water Run oft
from the Immanuel Propsrty and the State Property, subject to the
terms of this Agreement, to, on, across and through the Easement
Area and onto the property located to the south of tha Easanent
Area commonly known as Dam Site §18.

10. Notices. All notices or cother communications which are
required or pnrﬁittad hersin shall be in writing and sufficient if
deliversd perscnally, sent by prepaid air courier, or sent by
registered or certified mail, postags prepaid, return receipt
requested, addressed as follows:

IF TO CHILDRENS: Childrens Memorial Hospital Foundation

8301 Dodge Strast
Opaha, Nebraska 68124
with a copy to: John K. Boyer, Esq.
500 Energy Plaza
409 South 17th Streat
Omaha, Nebraska £8102
I¥ TO IMMANUEL: Immanuael Medical Center, Inc.
€901 North 72nd Strest
Omaha, Nebraska 68122
with a copy to: Charles V. Ssderstrom, Esq.
: Regency wWestpointe
10330 Regency Farkway Drive
Caaha, Nebraska 68114
IF TO STATE: Nebraska Department of Roads
1500 Nebraska Highway 2
P.0, Box 34759
Lincoln, Nebraska 63503
or at such other address as the party to whom notice is to be given
may have furnished to the other party in writing in accordance
herswith. Any such communication shall be deomed to have bsen
given when delivered if delivered personally, on the business day

50537.22038 11
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after dispatch if sent by air courier, or on the third business day
after posting if sent by mail.

11. gGoverning law. This Agresement shall bs construed in
accordance with the laws of the State of Nebraska.

12. Datinitions. The following definitions shall be
applicable:

(a}) Whenaver refersence is nmade in this Agreemsnt to
"Izmanuel®, it shall be deemed to refor to and
include Immanuel Medical Center, Inc., its
succassors, transferses and assigns and any
Sanitary and Improvement District formed by
Inpanuel under the laws of the State of Nebraska
which includes within its boundaries all or any
portion of the Immanuel Property.

{b) Vhenever refarence is made in this Agreement to
"Childrens", it shall bs deemed to refer to and
include Childrans Memorial Hospital Poundation, its
successors, transfersss and assigns and any
Sanitary and Improvement District formed by
Childrens under the laws of the State of Nebraska
wvhich includes within its boundaries all or any
portion of the Childrens Property.

13. Effect. This Agresnment shall be effective upon exscution
by all parties hersto and recording with the office of the Register
of Deeds of Douglas County, Nebraska.

14. Parpatual Covenants and Easepants Running with the Land.
All of the covenants, easements, restrictions, reservations, and
agresments herein provided shall be joint with the owners of the
Immanual Property, State Property and Childrens Froperty and each
of their invitess, licensess, lessees, agents, erployess, and
visitors and shall be ccnaidered and construed as perpetual
easements, rastrictions, and covenants running with the Immanuel

Property, Childrens Property and State Property and shall inure to

50857, 22038 12
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the benefit of and extend to andbchinding.uponm SUCCASSOrs,
transferses, sassignees, lessess, licensees, agents, employess and
vigitors of each of the parties hereto the same as if they were in
svery case namsd and expressed and shall perpetually continue in
full force and effect until tersinated and annulled in acoordance
vith this Agreement. Any grantes, by accepting a conveyanoce of any
portion of the Immanuel Property, the State Property or the
childrens Property accepts the same subject to the covenants,
eassments, rastrictions, reservations, and agresmants herein
contained and agress for itsalf, its heirs, personal
representatives, successors and assigns to be bound by sach of the
covenants, sasamants, restrictions, ressrvations, and agruements
herein contained. .

THE STATE OF NEBRASKA, acting by and
through the Nebraska Department of

30537.22038 13




P in and oy spid coulty a te, perscnal
';:o mié";“ﬁzﬁndx! Emd:cmsn’;", Tiic.; Formerly Knowh as Immanue) Inc.,

STATE OF NEBRASKA ;
8.
COUNTY OF DOUGLAS )

on this |S™ day of -
e et oyl

. 1992, bafors me, a notary

and stiate, :gomu ame
s <, 18 (1L A PA of
CHI 5 MEMORIAL HOSPITAL FOUNDATION, to me to the

identical psrson who signed the foregoing Agreement and
acknowlsdged the execution thersof to be his voluntary act and desed
and the voluntary act and deed of said foundation.

WITNESS my hand and notarial seal at Omaha, in said county and
state, the day and year last above written.

gmlg : "::’I
L Wotgry pubilc 7

STATE OF NESRASKA )
)

8.
COUNTY OF DOUGLAS )

on this ML day of

, 1992, h-tq:- me, 2 notary

Xnown to pe to ba the identical parson who signed the foreqgoing
Agresmsnt and acknowledged the exscution thersof to be his
volunta act and deed and the voluntary act and desd of said |
corporation. :

WITNESS my hand and notarial seal at Omaha, in said county and
state, the day and year last above written.

-~ Notary Nbﬂc *

932200 14
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STATE OF NEBRASKA }
} ss.
e, }

COUNTY OF L,m“sf {

On this & day of JQmuey + 1992, hof;r- »e, a notary
—{-L-o _

public in g r said county
a
of THE . ~QF NEBRASKA, l'ct : b

of Roads, Xnown to me to be ths identical person who
signed the foregoing Agresment and acknowledged the exscution
thersof to ba his voluntary act and desd and ths voluntary act and
deesd of said stata.

WITNESS ny hand and notarial seal at in said county am state,
the day and year last above written.

Yeedbas.

Notary Pubilic

30537.22054 15
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EASEMENT AGREEMENT

4TS EASEMENT AGREEMENT is made and ontered into this _/9fhday
of Aagg;s_f 1993, by and between CHILDRENS MEMORIAL HOSPITAL
FOUNDATION ("Grantor") and SANITARY AND IMPROVEMENT:DISTRICT NO.
367 OF DOUGLAS COUNTY, NEBRASKA (»Grantee”) . '

1. Easement Areas. crantor is the owner of the real estate

gescribed on Exhibit ”A¥ attached hereto (the “Permanent Easement
Area”) and the real estate described on Exhibit #B” attached hereto
(the ~“Temporary Easement Area”, and with the Permranent Easement
Area, the rgasement Areas”).

2. sewer System. Grantee covenants and agrees 1o construct
andfor install upon the Pernanent Easement area, at Grantee’s cost,
a sanitary sewer system and related improvements and landscaping
(the ”Sewer System”), all as specified in, and in accordance with,

those certain plans and specifications prepared by Elliott & AsSsS0—
ciates (civil and structural) and Ferris Engineerind (mechanical
and electrical) more particularly described on_Exhibit ncu attachea
hereto (the #“Plans and Specifications”). crantee agrees Lo fully
complete the construction and/or installation of the Sewer System
in accordance with the Plans and-Specifications and this Agreement
on or before April 15, 1594, free and clear of all liens, clainms
and encumbrances. Grantee acknowledges and agrees that ﬁhe Plans
and Specifications provide for stub-ins to the Sewer System which
shall benefit other real estate owned by Grantor and as more fully
hereinafter set forth. ‘

3. Temporary gasement. Subject to the terms and conditions
set forth herein, crantor grants To Grantee a nonexclusive

temporary construction easenment {the ~Temporary Eagement#) over the
Temporary Fasement Area for, and only for, the purpose of grantee’s
construction and installation of the Sewer Systen within the
Permanent Easement Area.

4. permanent Easement. subject to the rerms and conditions

set forth herein, Grantor grants to grantee a nonexclusive perman—

ent easement (the #permanent Fagement?”) over the Permanent Easenent

prea for, and only for, %the purpose of operating, maintaining,

repairing and replacing the Sewer System.
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LEASE AGREEMENT

THIS LEASE‘AGREEMENT is made and entered into this /P4 qay of

Auoust . 1993, by and between CHILDRENS MEMORIAL HOSPITAL

FOUNﬁATION (#”Landlord”) and SANITARY AND IMPROVEMENTiDISTRICT NO.
367 OF DOUGLAS COUNTY,  NEBRASKA (#Tenant”).

1. Leased Premises. Subject to the terms and conditions set
forth herein, Landlord hereby demises and leases to Tenant, and
Tenant hereby takes and leases from Landlord, for a term of 7wo
(jé) years commencing with the date hereof (the #Term”), that

certain real estate described on Exhibit 7A* attached hereto (the

rlLeased Premises”).
2. Improvements. Tenant covenants and agrees to construct

and/or install upon t+he Leased Premises, at Tenant’s cost, a 1ift
station and related improvements and landscaping (the “Improve-
mentse”), all as specified in, and in accordance with, those certain

plans and specifications prepared by Elliott & associates (ecivil
and structural) and Ferris Engineering (mechanical and electrical)
more particularly described on Exhibit #B# attached hereto (the
#plans and Specifications”). Tenant agrees tc fully complete the
construction and/or installation of the Improvements in accordance
with the Plans and Specifications on or before April 15, 1994, free
and clear of all liens, clailms and encumbrances. Titlé tc the
Improvements shall vest in Landlord upon theilr construction and/or
installation by Tenant {(or any earlier termination of this Agree-
ment) and shall thereafter constitute a part of the Leased Prenises.
3. Use. Tenant may occupy and use the Leased Premises for
the purpose of constructing, operating, maintaining, repairing and
replacing a sanitary sewver 1ift station and sanitary sewer system

and for no other purpose whatsoever.
4, mritle and Condition. The Leased Premises are leased

subject to the existing state of title, including all covenants,
‘restrictions and conditions of record, any state of facts which an
accurate survey or physical inspection of the Leased Premises may
show, and all present and future laws which may be applicable to
the Leased Premises or to the use, occupancy, possession, opera-=

tion, maintenance, alteration, repair or reconstruction of the
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Leased Premises, and including but not limited to, all zoning laws,

ordinances and buildings codes (collectively the “Legal Require-
ments”). Without limiting the foregoing, Tenant acknowledges that
Tenant takes and will take the Leased Prenises #“AS :IS” and that
fandlord has not made and will not make, and shall not ever be.
deemed to have made, any warranty or representation, express or
implied, with respect to any of the Leased Premises, including any
warranty or representation as to the Improvements or their fitness,

design, condition for any partlcular use or purpose, value, quality
of material or workmanship, existence of any defect, compliance
with the Plans and Specifications,  merchantability, durablllty or
operation, and all risks incident thereto shall be borne by Tenant.

5. Rent. Tenant shall pay Landlord, as annual basic rent
for the Leased Premises the sum of Six Thousand Three Hundred
Dollars ($6,300.00). Landlord acknowledges receipt of the basic
rent for the‘first year of the Term, and Tenant acknowledges that
none of such basic rent shall be refundable to Tenant for any
reason. Tenant shall further pay and discharge pefore the same
become delinguent all other amounts and obllgatlons which Tenant
assumes or agrees to pay or discharge pursuant to this Agreement.

6. Impogsitions. Tenant shall, before interest or penalties
are due thereon, pay and dlscharge,all taxes of every kind and.
nature, including real and personal property, income, sales, use,
franchise, withholding, capital gains, profits and gross receipt
‘taxes, all chargeé‘for'or respecting any easement naintained for
the benefit of any of the Leased Premises, all general and special
assessments, permits, levies, inspection and license fees, all
water and sewer rents and charges, all charges Ior utility and
communication services relating to any of the Leased Premises, and
all other public, quasi~public or private charges, whether ¢f a
1ike or different nature, even if unforeseen or extraordinary,
imposed or assessed against Tenant, any of the Leased Premises, or
Landlord as a result of or aiising in respect to the ownership of
the Leased Premises by Landlord (exclusive of any federal, state or

local income, excess profits or other taxes, if any, of Landlord

jevied or assesced on the basis of its net income).
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7. Maintenance . and Repair. Tenant shall at all times
maintain the Leased Premises in good repair, order, conditicn and
appearance. Without limiting the foregoing, Tenant shall promptly
make all alterations, repairs or replacements of every kind and
nature, whether foreseen or unforeseen, which may be reguired to be
made upon or in connection with any of the Improvements in order to
keep the Improvements fit for their intended use and maintain the
Improvements in as good repair and appearance as they are cn the
date of their initial constructlon and/or 1nsta11atlon Landlord

shall not be reguired to make any alterations, repairs or replace-
ments, whether foreseen or unfqreseen, or to maintain any of thg
Leased Premises in any way, and Tenant hereby expressly waives any
right which may ke provided for in any law now or hereafter in
effect to make such alterations, repairs or replacements at the

expense of Landlord.

8. condemnation. Subject to ' the provisions of this
paragraph, Tenant hereby irrevocably aSSLgns to Landlord any award
or pdyment to whlch Tenant is or may be entitled by reason of any
condemnation, - whether the same shall be paid or payable for
Tenant’s leasehold interest hereunder oOr otherw1se, but nothing in
this Agreement shall impair Tenant’s right to any award or payment
on account of Tenant’s leasehold interest, trade fixtures, eguip-
ment or cther tangibie property which are not part of the Leased

Premises, moving expenses or loss of business, if availlable, to the
extent that and so long as: (i) Tenant shall have the right to
nake, and does make, a separate claim thereof against the condem-
nor, and (ii) such claim does not in any way reduce the amount of
the award payable to Landlord for the condemnation of Landlord’s
interest in the Leased Premises. If the entire Leased Premises, or
. any substantial portion thereof such that the remaining portion
thereof is rendered unusable for the burpose intended hereby, shall
be taken by condemnation or under threat theredf, then either Land-
lord or Tenant may terminate this Agreement; provided, nothing con-
tained herein shall reguire Landlord to return any rent theretofore
paid by Tenant. In the event any insubstantial portion of the
Leased Premises, such that the remaining portiocn thereof remains
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usable for the purpose intended hereby, shall be taken by condexni-
nation, this Agreement shall not terminate and Tenant shall restore
the Leased Premises to the extent necessary to continue such use.
9. Insurance. Tenant shall maintain at its sole cost and
expense the following insurance on or in connection with the Leased

Premises:

(a) Insurance against loss or damage to the Improvements
by fire and other risks from time to time included
under standard and additional extended coverage pol-
icies, including vandalism and malicious mischief,
windstornm, explesion, earthquake and flood insurance
(with respect to any of the Leased Premises located
in a flood gzone), in amounts not less than the
actual replacement value.

(b} General public 1iability insurance against claims
for podily injury, death or property damage occur-
ring in or about any of the Leased Premises in an
amount not less than $2,000,000 for pogdily injury or
death for any one person, not less than $5,000,000
for any one accident, and not less than $1,000,000
for property damages.

(c) Workers’ compensation insurance covering all persons
employed in connection with any work done on or
about any of the Leased Premises for which claims
for death or bodily injury could be asserted against
Landlord, Tenant or any of the Leased Premises.

(d) Such other ipsurance on oI in connection with the
ILeased Premises as Landlord may reasonably reguire
or which at any time is otherwise commonly obtained
in connection with properties similar te the Leased

Premises.

A1l insurance required by this paragraph shall be written by
companies of recognized financial standing which are ap@roved by
.Landlord. Such insurance policies shall name Landlord and Tenant
as insured parties as their respective interests may appear. Ten-
ant shall pay all premiums for the insurance required by this para-
graph and shall renew or replace each policy and deliver to Land-

lord evidence of the payment of the full premium therefor at least

twenty (20) days prior to the expiration date of such policy:

10. casualty. In the event of any casualty (whether or not
insured against) resulting in damaée to any of the Improvements,
the Term shall, notwithstanding such casualty, continue and there
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shall be no abatement, reduction or return of.any rent or any other
sums payable by Tenant hereunder, and promptly after such casualty,
Tenant shall commence and diligently pursue the restoration of the
Impro#ements as nearly as possible to the value, condition and
character immediately prior to such casualty. In the event of any
insured casualty, the proceeds of any insurance policy in connec-
tion therewith shall be made available to Tenant for such
restoration purposes. o
11.  Ne Liené. Tenant shall not, directly or indirectly,
create, or permit to be created or remain, and shall promptly dis-
_charge or remove, any jien on any of the Leased Premises other tThan

‘any charge or encumbrance created by or resulting solely from any

act or onission of Landlord. without limiting the foregoing,
Tenant shall have no right to mortgage, pledge or otherwise
encumber the leasehold estate created hereby. Notice is hereby

given that Landlord shall not be liable for any labor, services or
materials furnished or to be furnishgd +o Tenant or to or for the
benefit of the Leased Premises.

iz, Alterations. Except as otherwise provided in paragraphs
2 and 7 above, Tenant shall not make any alterations to or of the
Leased -Premises without the priof written consent of Landlord,
which consent shall not be unreasonably withheld. f

1i3. tndemnification. Tenant agrees to pay, protect, indenni-
fy, save and hold harmless Landleord and its successors and assigns
from and against any and all liabilities, losses, damages, penal-

ties, costs and expenses (including all reasonable attorney fees

and expenses), causes of action, suits, claims, demands or judg-
ments of any nature whatsoever, howsoever caused, arising from:

(a) any matter pertaining to any of the Leased Premises
. or the ownership, use, nonuse, occupancy, operation,
condition, design, construction, maintenance, repair
or replacement of any of the Improvements or the
Leased Premises;

(b) any injury to or death of any person or any loss of
or damage to any property in any manner arising from
the Leased Prenises or from any matter described in
subparagraph {(a) . above, oY connected therewith, or
ocourring thereon, whether or not Landlord has or
"ehould have had knowledge oOr notice of the defect or
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condition, if any, causing or contributing to said
‘injury, death, loss, damage or other claim;

(¢c) any violation by Tenant of any provision of this
Agreenent; or :

(d) the deposit, storage, disposal, burial, dumping, in-
jecting, spilling, leaking or any other placement or
release by Tenant in or on the Leased Premises of
any hazardous or toxic substance, matter or waste as
defined in any law, rule, regulation, statute or

ordinance.

Tn case any action or proceeding is brought against Landlerd by
‘reason of any such claim, ‘Tenant covenants upon notice from Land-
lord to resist or defend such action or proceeding by counsel rea-
- sonably satisfactory to Landlord, and Landlord will cooperate and
assist in the defense of such action or proceeding if reasonably
requested to do so by Tenant. The obliéations of Tenant under this
paragraph shall survive any termination of this Agreement.

14. pefault. The occurrence of any one or more of the fol-
lowing shall constitute an nEvent of befault” under rhis Agreement:

(a)y any failure by Tenant to make (regardless of the
pendency of any bankrupicy, reorganization, Yreceiv-
ership, insolvency or other proceedings in law or in
equity or before any administrative tribunal which
has or might have the effect of preventing Tenant of
complying with the provisions of this Lease) any
payment of rent or other sum herein reguired to be
paid by Tenant; '

(b) any failure by Tenant to complete the construction
and/or installation of the Improvements in accord-
ance with the Plans and Specifications on or hefore
April 15, 1994;

(c) any failure by Tenant to duly perform and observe,
or a violation or bkreach of, any of the provisions
hereof not otherwise specifically described in this
paragraph, and the continuation of such failure,
violation or breach for a period of thirty (30) days
after written notice from Landlord to Tenant {pro-
vided that if the nature of such failure, violation
or breach is such that it cannot be cured within
such thirty day period, then such failure, viclation
or breach shall not be considered an Event of
Default if Tenant commences the cure of same within
such <thirty day period and thereafter proceeds
diligently and in good faith with such cure to the
satisfaction of Landlord};
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(d) Tenant shall voluntarily or involuntarily be adjudi-
cated a bankrupt or insolvent, or seek or consent to
the appointment of a receiver or trustee for itself,
or file a petition seeking relief under bankruptcy
or similar laws of the United States or any state or
other jurisdiction, make a general assignment for
the benefit of creditors, or be unable to pay its

debts as they mature.

Upon the occurrence of an Event of Default, Landlord shall have the
right, at its option and in addition to any and all other remedies
allowed by law, to do any one or mnore of the following without

‘demand upon or notice to Tenant:

(e) terminate this Agreement and all of Tenant‘s rights
hereunder without releasing or discharging Tenant
from liability for such default, or -

(f) specifically enforce this Agreement against Tenant.

15. Additional Rights of Landlord. ©No right or remedy herein
conferred upon or reserved to Landlord is intended to be exclusive

of any other right or remedy, and each and every right or remedy
shall be cumulative and in addition to any other right or remedy
given hereunder or now or hereafter existing by law or in eguity.
Upon the occurrence of any Event of Default, Landlord shall have
the right (but not the obligation) to perform any act reguired of
Tenant hereunder, whether as ageht for Tenant or otherwise; and'the
reasonable cost thereof shall be paid by Tenant to Landlord
together with interest thereon at the rate of sixteen percent (16%)
from the date such cost is incurred. Tenant acknowledges that time
is of the essence in the performance of its obligations under this
Agreement. No failure of Landlord to insist at any time upon
strict performance of any provision of this Agreement, or to exer-
cise any option, right or remedy contained in this Agreement, shall
be construed as a waiver, modification or relinguishment thereof.

16. Assignment. This Agreement, and the rights of Tenaﬁt
hereunder, may not be sold, assigned, transferred or conveyed, nor
the Teased Premises subleased by Tenant, whether voluntarily,
involuntarily or by operatiocn of law, to anyone except The City of
Omaha, Nebraska {the ~City”), and then only on the condition that
the City shall assume all of the obligations of Tenant hereunder,
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including obligations, actual or contingent, of Tenant which may
have arisen on or prior to the date of such assignment, by a writ-
ten instrument delivered to Landlord at the time of such assign-
ment. In the event of the assignment of this Agreement to the
city, Landlord grants to the City the option, exercisable at any
time within one (1) year after such assignment, to purchase the
Leased Premises from Landlord for the total sum of One Hundred
Dollars ($100.00). Any such sale of the Leased Premises to the
city shall be made *AS IS# and wmthout warranty or representation
of any kind or nature.

17. Notices. All notices, demands, requests, approvals, con-
sents, offers, statements, and other instruments of communication
required or permitted to be given pursuant to the provisions of
this Agreement, shall be in writing and shall be deemed to have
been given when delivered in person, by Federal Express or other
24~hour delivery service, or three (3) business days after being
deposited in the United States mail by certified mail, return
receipt requested, postage prepaid, a&dressed to the other party at
its address hereinbelow set forth:

IF TC TENANT: sanitary and Improvement District
No. 367 of Douglas County, Nebraska

12.%] Gotoen) CATE pzo
773
Attn: . L. TAMES (CRIPE

IF TC LANDLORD: childrens Memorial Hospital
' 8301 Dodge
Omaha, Nebraska 68114
Attn: President

WITH A COPY TO: FRASER, . STRYKER, VAUGHN, MEUSEY,
OLSON, BOYER & BLOCH, P.C.
500 Energy Plaza
409 South 17th Street
Omaha, Nebraska 68102
Attn: Robert L. Freeman

For the purposes of this paragraph, any party may substitute its
address by giving fifteen (15) days notice to the other party in
the manner provided above.

18. surrender of Leaged Premises. Upon the expiration or

earlier termination of this Agreement, Tenant shall peaceably leave
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" and surrender the Leased pPremises to Landlord in the same condition
as the Leased Premises were originally received from Landlord at
the commencement of this Agreement and, as to the Improvements, in
the same condition as initially constructed and/or :installed by
Penant, except as the same wmay have been repaired, xebuilt,
restored, altered, replaced or added to as permitted or reéuired by
any provision of this Agreement, and except for ordinary wWear and
tealr. _ '

19. Risk of Loss. The risk of loss or of decrease in the

enjoyment and penefit or the use of any of the Leased Premises in
consequence of t+he damage OY destruction thereof by fire, the
elements, casualfies, thefts, riots, wars or otherwise, is assumed
by Tenant and Dandlord shall in no event be answerable oOr account-~
able therefor. Except as otherwise specifically provided in this
Agreement, none of the events mentioned in this paragraph shall
entitle Tenant to any abatement, reduction or return of any rent.
20. ownership Transfer. Tengnt agrees to expeditiously

process (with Landlord’s cooperation}. an application to have the
Leased Premises subdivided into a separate 1ot which can be
conveyed by deed from Landlord to Tenant (the #Conveyance”).
Tenant shall bear all costs associated with +the Conveyance, .
including, but not limited to, profeésional fees of architects,
gsurveyors and attornéys, and all administrative and recording
costs. The Conveyance shall be effected by delivery of a deed to
Tenant within thirty (30) days following receipt of administrative
~approval of the required lot split. All covenants contained in the
lease Agreement shall survive the Conveyance, and Landlord may, at
its sole option, elect to reguire Tenant to exeéute such other and
further covenants or instruments as it may determine, including,
put not 1limited to, complete hold harmless and indemnificatiocon
provisions coextensive with the provisions of paragraph 13 hereof.
21. Binding Effect. This Agreement shall be pinding upon and

inure to the benefit of the parties hereto and their respective

permitted successors and assigns.

T
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CHILDRENS MEMORTAL HOSPITAL
FOUNDATION

By QZ-&(JD (‘R‘?‘AQQ—/'*

8 TRy AND IMBROVEMENT DISTRICT NO.

167 OF DOUGLAS NEBRASKA
By / /g/\
Title V CHArRMAN
STATE OF NEBRASKA ) '

yss.
COUNTY OF DOUGLAS )

On this .Z&fbday of (4%a¢aJ?4' , 1993, before me, a notary

et et

pp?iic in an%;igf said county ghd state, personally came
Ry WO, do haivman of "CHILDRENS

[
MEMORIAL HOSPITAL FOUNDATION, known to me to be the identical
' person who signed the foregoing Agreement and acknowledged the
execution thereof to be his voluntary act and deed and the
voluntary act and deed of said Foundation.

WITNESS my hand and notarial seal at Omaha, in said county and
state, the day and year last above written.

. GENERAL MOTARY-State of fiebeasia mé/
é ROBENT L. FREEMAN ! QO AN VA

My Cooe. Exp. Seot §, 1996 Notary Public

STATE OF NEBRASKA i —— N
| iss. : Nﬂtﬁ-ﬁamus&m*.uﬁsxxﬁm.

COUNTY OF DOUGLAS ) | (REGPSTER |DF:DEEDST

. h |
Oon this lﬂqh day of %&{)GL , 1993, before me, 2 notary

public in and for said counfy and state, personally came
b C. A CLHATE AR of SANITARY

¢
AND IMPROVEMENT DISTRICT NO. 367 OF DOUGLAS COUNTY, NEBRASKA, known
to me to be the identical person who signed the foregoing hgreement
and acknowledged the execution thereof to be his voluntary act and
deed and the voluntary act and deed of said &.1.73. A1

WITNESS my hand and notarial seal at Omaha, in said county and
state, the day and year last above written.

[SEAL] GENERAL NOTARY-State of Mebraska ’WZ/ : 0 A)d J
g HOMER R. HUNT ANPA :

My Comm. Exp. Aol 30,1985 1 Wotary Public

RWR:ces e
- " MOTARIAL SEAL AFFixep
Exhibit #A” - Legal Description ' QMM§?§3“35?55E335. N

Exhibit #B” - Plans and Specifications

_.lo-.-




LEGAL DESCRIPTION :
TEMPORARY CONSTRUCTION EASEMENT -~ PARCEL "B"
CHILDREN’S MEMORIAL HOSPITAL PROPERTY

A temporary construction easement located in the northwest quarter
of Section 33, Township 15 North, Range 11 East of the Sixth
Principal Meridian, Douglas County, Nebraska, more particularly
described as follows:

Commencing at the northwest corner of said Section 33; thence
889°43727"E (assumed bearing), along the north line of said Section
33, a distance of 362.41 feet; thence 500°16’33"W, a distance of
76.00 feet to a point on the south right-of-way line of U.S.
Highway No. 275, said point also being the Point of Beginning;
thence S$85°06’26"E, along said south right-cf-way line of U.S.
. Highway No. 275, a distance of 45.17 feet; thence $22°30'47"W, a
distance of 266.11 feet; thence N18°31’45"W, a distance of 7.80
feet; thence N13°45'59"E, a distance of 249.45 feet to the Point of

Beginning.

The above described tract of land contains an area of 6,248 square
feet or 0.143 acres, more or less.

#85063.10 NW oW

January 18, 1993

Prepared By:

Elliott & Associates
5316 South 132nd Street
Omaha, Nebraska, 68137
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5. Title and Condition. Grantee’s use of the Easement Areas

" as permitted herein is and shall be subject to the existing state

of title, including any and all other easements now or hereafter
existing across or through the Easement Areas, and all covenants,
restrictions and conditions of record, any state of facts which an
accurate survey or physical inspection of the Easement Areas may
show, and all present and future laws which may be applicable to
the Easement Areas or to the use, operation, maintenance, repair or
replacement of the Sewer System,‘and including but not limited to,
all zoning laws, ordinances and buildings codes {collectively the
#legal Requirements”). Without 1limiting the foregoing, Grantee
acknowledges that Grantor has not made and will not make, and shall

express or implied, with respect tc any of the Easement Areas or
the Sewer BSystem, includiné any warranty or representation as to
fitness, design, condition for any particular use or purpose,
value, quality of material or workmanship, existence of any defect,
éompliance with the Plans and Speéifications, merchantability,
durability or operation, and all risks incident thereto shall be
berne by Grantee. .

6. Termination. Notwithétanding the foregeing, the
Temporary Easement shall terminate and be of no force or effect on
the thirtieth gday following'completion of the Sewer System. The
Temporary Easement and the Permanent Easement shall terminate and
be of no force or effect if the Sanitary Sewer 1is not fully
completed by Grantee in accordance with the Plans and
Spécificatiohs and this Agreement on or before April 15, 1994. The
parties specifically agree that the provisions of paragraphs 8, 9,
10 and 12 shall survive any termination of this Easement Agreement.

7. Consideration. In consideration of the grant of the

Temporary Easement and the Permanent Easement, Grantee hereby pays
to Grantor the sum of $16,445.00, receipt of which is hereby
acknowledgea by Grantor; such sum shall be nonrefundable
notwithstanding any termination of the Temporary Easement and the

Permanent Easement as provided herein. -
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8.  @rantor Improvements. Upon completion of construction of

the Sewer System, Grantor, its successors and assigns shall have
the right tb'construct or cause to be constructed upon or within
the Easement Areaé, or grant easements, licensers or other rights
respecting the Easement Areas so as to permit such roads, streets,
parking areas or othef pavement or concrete improvements, any gas,
electric, water, storm sewer, telephone, cable, or any other type
of utility lines, pipes, conduits or systems, and such landscaping
as Grantor nay deem hecessary oOr appreopriate in its sole discretion
{collecﬁiVely the ~Grantor Improvements”) . - Ahy construction of
Grantor Improvements shall be effected so as not to unreasonably
interfere with the normal coperation of the Sewer System. Upon the
termination of the Temporary Easement, Grantor, its successors and
assigns may construct or cause to be constructed upon that portion
of the Temporary Easement Area not included within the Permanent
Easement Area any buildings, structures, fixtures or other
Ainprovements, including any exterior improvements, as Grantor may
deem necessary or appropriate in its sole discretion.

9. Maintenance and Repair. Grantee shall at all times main-

tain the Sewer System in good repair, order and condition. Without
limiting the foregoing, Grantee shall promptly make all altera-
tions, repairs or replacements of every kind and nature; whether
foreseen or unforeseen, which may be reguired to be made upon or in
connection with the Sewer System in order to keep the Sewer System
fit for its intended use. Grantor, it successors and assigns
shall not be reguired to make any alterations, repairs or replace-
ments, whether foreseen or unforeseen, or to maintain any of the
Sewer System in any way.

10. Relocation. Grantor, its successors and assigns shall
have the right at any time to relocate, at its cost, all or any
portion of the Sewer System provided any such relocation shall be
effected so as not to unreasonably interfere with the normal
operation of the Sewer System and provided that Grantor ({(or its
successors and assigns) shall grant or cause to be granted to

Grantee a permanent non~exclusive easement upon terms consistent
herewith over the property in which the Sewer System is relocated.
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11. construction Covenants. In connection with construction,

operation, repair, maintenance and/or replacement‘ of the Sever
System, Grantee covenants and agrees that, prior to April 18, 1994:

(a) pr;or to commencement of the constructlon, Grantee
shall obtain the written consent of any other
holder(s) of easements on, across or through the
Easement Areas +to the construction of the Sewer
System, all in form acceptable to Grantor;

(b) the Sewer System shall be constructed and installed
by Grantee in a good and workmanlike manner and in
accordance with all legal requirements;

(¢) all embankment placed within fill areas shall be
placed in accordance with Section 203.04 entitled
rCompaction of Embankments” of the City of Omaha
Specifications for Public Works Construction (1989
Ed.) effecting a ninety percent maximum density as
determined by ASTM D698;

(@) immediately following completion of construction of
the Sewer System, Grantee shall seed the Easenment
Areas in accordance with Section 803 of the City cof
Omaha Specifications for Public Works Construction
(1989 Ed.) using Type ¥“B¥ nix and applied at a
minimum rate of 200 pounds pure live seed per acre;

(e} for each existing tree four inches in diameter cor
smaller damaged or destroyed by Grantee as a result
of, or in connection with, the construction of. the
Sewexr System, Grantee shall plant a one inch to two
inch diameter tree of 1like species at a location
designated by Grantor and for each existing tree
greater than four inches in diameter damaged or de-
stroyed by Grantee as a result of, or in connection
with, the construction of the Sewer System, Grantee
shall plant three (3) one inch to twe inch diameter
trees of like species at locations designated by
Grantor;

(£) Grantee shall exactly replace (using identical
preducts and guality) any chain link fence or other
fencing removed or damaged by Grantee as a result
of, or in connection with, its construction of the
Sewer System, including but not limited to,
replacement of all below grade concrete; and

{(g) Grantee shall erect and continuousiy maintain -a
well-staked snow fence during construction of the
Sewer System  and shall, upon completion of
construction, remove such snow fence as well as all
other +trash, rubbish, debris and construction
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materials from the Easement Areas and any adjacent
property of Grantor.

(h} Grantor (and its successors and assigns) shall have
the right to use the Sewer System to tie into and
make appropriate discharges into the Sewer System;
and to have its discharges cccupy and use the Sewer
System without any further consents, licenses,
easements or other permissions being reguired and
without any fees, costs or charges to Grantee of any
kind; and Grantee (and its successors and assigns)
covenant and agree that they shall execute any
documents and take such further actions as shall be

. reasonably regquired to enable Grantor to enjoy the
benefits o©of free use of the Sewer System as set
forth in this paragraph.

(i) Grantee shall be responsible for, and timely remedy,
" any problems. related to ercsion which are to any
extent caused by Grantee or its agents. Grantee
shall take all steps reasonably reguired to
alleviate erosion problems during the construction
of the Sewer System, and to completely eliminate
such problems following completion of the Sewer
System (except to the extent any such erosion
problems existing prior "te the date of this
Agreement).

12. .Indemnification. Grantee agrees to pay, protect, indem-
nify, save and hold harmless Grantor and its successors and assigns
from and against any and all liabilities, losses, damages, penal-
ties, costs and expenses (including all reasonable attorney fees
and expenses), causes of action, suits, claims, demands or Jjudg—~

ments of any nature whatsoever, howsocever caused, arising from:

(a) any matter pertaining to the use of the Easement

' Areas by Grantee or the operation, cendition, de-—
sign, construction, maintenance, repair or replace-
ment of the Sewer System by Grantee, including any
injury to or death of any person or any loss of or
damage to any property;

“(b) any vioclation by Grantee of any provision of this
Agreement; or

(cj the depesit, storage, disposal, burial, dumping, in-
jecting, spilling, leaking or any other placement or
release by Grantee in or on the Easement Areas of
any hazardous or toxic substance, matter or waste as
defined in any law, rule, regulation, statute or
ordinance. :
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In case any action or proceeding is brought against Grantor by
reason of any such claim, Grantee covenants upon notice from
Grantor to resist or defend such action or proceeding by counsel
reasonably satisfactory to Grantor, and Grantor will ‘cooperate and
assist in the defense of such action or proceeding if reasonably
requested to do so by Grantee. The obligations of Grantee under
this paragraph shall survive any termination of this Agreement.

13. Default. The occurrence of any one or more of the fol-
lowing shall constitute an “Event of Default” under this Agreement:

(a) any failure by Grantee to complete the construction
and/or installation of the Sewer System in accord-
ance with the Plans and Specifications and this
Agreement and fulfill each of the covenants of
paragraph 11 on or before April 15, 1994;

(b) any failure by Grantee to duly perform and observe,
or a violation or breach of, any of the provisions
hereof not otherwise specifically described in this
paragraph, and the continuation of such failure,
violation or breach for a period of thirty (30) days
after written notice from Grantor to Grantee (pro-
vided that if the nature of such failure, violation
or breach is such that it cannot be cured within
such thirty day period, then such failure, violation
or breach shall not be considered an Event of
Default if Grantee commences the cure of same within
such thirty day period and thereafter proceeds
diligently and in good faith with such cure to the
satisfaction of Grantorj.

Upon’ the occurrence of an Event of Default, Grantor shall have the
right, at its option and in addition tc any and all other remedies
allowed by law, to terminate the Temporary =Easement and the

permanent Easement and all rights of Grantee to the Easement Areas.
14. Time o©of Performance. Grantee acknowledges that time is

of the essence in the performance of its cbligations under this
Agreement. No failure of Grantor to insist at any time upon strict
performance of any provision of this Agreement, or to exercise any
option, right or remedy contained 1in this Agreement, shall be
construed as a waiver, modification or relinguishment thereof.

15, Notices., All notices, demands, requests, approvals, con-
sents, offers, statements, and other instruments of gommunication
required or permitted to be given pursuant to the pfovisions of
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STATE OF NEBRASKA ).
}ss.

COUNTY OF DOUGLAS )

On this gﬂrday of W-f'?[' , 1993, before me, a notary
public i ndl or sald county ayd state, personally came glgﬁgéa_
5 - ron : of Childrens

i
Memorial Hospital Foundation, known to me to be the identical
person who signed the foregoing Agreement and acknowledged the
execution thereof to be his voluntary act and deed and the
voluntary act and deed of said Foundation.

. WITNESS my hand and notarial seal at Omaha, in said county and

state, the day and year last above written.
[ SEAL ™2 GErcaA, RITARY-Stax of Yebraska w& /
ROBERT L, FREEMAN .

My Comr. Exp. Sept 9, 1996 Notary Public
STATE OF NEBRASKA' ) 'NBTARIAL) SEALI AFFIXED~
)ss. . REGISTER.DFiDEEDS:
COUNTY OF DOUGLAS ) et c
. i A
On this miﬁL_" day of {375 , 1893, before me, a notary
public in and for said county and state, personally came
oo C. Aciey v CHARMA O of SANITARY

AND IMPROVEMENT DISTRICT NO. 367 OF DOUGLAS COUNTY, NEBRASKA, Known
to me to be the identical person who signed the foregoing Agreement
and acknowledged the execution thereof tc be his voluntary act and
deed and the voluntary act and deed of said Q. 1. D. JG7

WITNESS my hand and notarial seal at Omaha, in said county and
state, the day and year last above written.

[ SEAL] I & GENERAL NOTAR-Stae of Nobrasta ,_l/ O,_,[/
HOMER R. HUNT b, v

My Comm. Exp. Apil 30,1998 § Notary Public “ -

RWR:ces

Exhibit #a# - Legal Description - Permanent Easement

Exhibit #B” - Legal Description -~ Temporary Easement

Exhibit #c# - Plans and Specifications (Recordable Summary) |

NDTARIAL *SEAL "AFFIXED:
REGIS FER HFiDEEDS. .
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this Agreement, shall be in writing and shall be deemed to have
been given when delivered in person, by Federal Express or other
24-hour delivery servicé, or three (3} business days after being
depbsited in the United States mail by certified 'mail, return
receipt requesﬁed, postage prepaid, addressed to the other party at
its address hereinbelow set forth:

IF TCO GRANTEE: . 8anitary and Improvemént District
No. 387 of Douglas County, Nebraska

2 &0 ATE VE

Attn: MR. JAMES CRIPE

-IF TO GRANTOR: Childrens Memorial Hospital
8301 Dodge
Omaha, Nebraska 68114
Attn: President

WITH A COPY T0O: FRASER, SBTRYKER, VAUGHN, MEUSEKY,
OLSON, BOYER & BLOCH, P.C.
500 Energy Plaza '
409 South 17th Street
Omaha, Nebraska 68102
Attn: Reobert L. Freeman

For the purposes of this paragfaph, any party may substitute its
address by giving fifteen (15) days notice to the other party in

the manner provided above.
16, Binding Effect. This Agreement shall run with the land

and shall be binding upon and inure to the benefit of the parties

hereto and their respective permitted successors and assigns.

CHILDRENS MEMORIAL HCOSPITAL
FOUNDATION

f-°>31rg—")2"-=?-¢f'~é ; :t@:‘———-’
Title:
sg;lfﬁiy AND INPROXEMENT DISTRICT NO.

367 OF DOUGLA U NEBRASKA
By | / 7
Tiele? [ chaIiRMAN
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THIS EASEMENT AGREEMENT is made and entered into thig e LAE RS
November . 1994, by and between CHILDRENS MEMORIAL HOSPITAL

FOUNDATION, its successors and assigns, ("Grantor") and SANITARY AND IMPROVEMENT
DISTRICT NO. 381 OF DOUGLAS COUNTY, NEBRASKA, its successors and assigns,
("Grantee").

1. Easement Areas. Grantor is the owner of the real estate described oh Exhibit "A"
attached hereto (the "Permanent Easement Area") and the real estate described on Exhibit “B"
attached hereto (the "Temporary Easement Area").

2. Sewér Svstem. Grantee covenantis and agrees to construct and instail w1thm the
Permanent Easement Area, at Grantee's cost, 2 sanitary sewer system and related improvements
and landscaping (the "Sewer System"), all as specified in, and in accordance with, those certain
plans and specifications prepared by Lamp, Rynearson & Associates (Engineers for Grantee)
more particutarly described on Exhibit "C" attached hereto (the "Plans and Specifications”).
Grantee agrees to fully complete the construction and installation of the Sewer System in
accordance with the Plans and Specifications and this Agreement on or before December 1, 1994,
sree and clear of all liens, claims and encumbrances. Grantee acknowledges and agrees that the
Plans and Specifications provide for stub-ins to the Sewer System which shail benefit other real
estate owned by Grantor and as more fully hereinafter set forth.

3. Temporary Easement. Subject to the terms and conditions set forth herein, Grantof
grants to Grantee 2 nonexclusive temporary construction easement (the "Temporary Easement")
over the Temporz{ry Rasement Area for, and only for, the purpose of Grantee's construction and
installation of the ‘Sewer System within the Permanent Easement Area.

4. Permanent Easement. Subject to the terms and conditions set forth herein, Grantor
grants to Grantee a nonexclusive permanent easement (the "Permanent Easement") over the
Permanent Easement Area for, and only for, the purpose of operating, maintaining, repairing and
replacing the Sewer System.

5. M_Mdiﬁﬂﬂ, Grantee‘s use of the Permanent Easement Area and the
Temporary Easement Area (collectively, the "Easement Areas') as permitted herein is and shall

be subject 10 the existing state of title, including any and ali other easements now ot hereafter
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existing across or through the Easement Areas, and 2}l covenants, restrictions and conditions of
record, any state of facts which an accuraie survey.or physical inspection of the Easement Areas
may show, and all present and future laws which may be applicable to the Easement Areas or
to the use, operation, maintenance, repair or replacement of the Sewer System, and including but
not limited to, all zoning laws, ordinances and building codes (collectively the "Legal Require-
ments"). Grantee acknowledges that Grantor has not made and will not make, and shall not ever
be deemed to have made, any warranty or representation, eXpress or implied, with respect to any
of the Easemnent Areas or the Sewer System. Without limiting the foregoing, Grantor has made
no warranty or representation as to title, location, status, design, condition, fitness for any
particular purpose or use, value, quality of material or workmanship, existence of any defect,
latent or otherwise, compliance with the Plans and Specifications, merchantability, durability or
operation, and all risks incident thereto shall be borme by Grantee.

6. Termination. Notwithstanding anythiﬁg to the contrary contained herein: (a) the
Temporary Easement shall terminate and be of no force or effect on the thirtieth day following
completion of the Sewer System, and (b) the Temporary Easement and the Permanent Easement
shall terminate and be of no force of effect if the Sanitary Sewer is not fully completed by
Grantee in accordance with the Plans and Specifications and this Agreement on or before
December 1, 1994. Upon the occurrence of either of the foregoing events, Grantee agrees, upon
the request of Grantor, to executs a celease of easement or quitclaim deed in form acceptable to
© Grantor. |

7. Consideration. In consideration of the grant of the Temporary Easement and the
Permanent Easement, Grantee hereby pays 1o Grantor the sum of $50,826.25, receipt of which
is hereby acknowledged by Grantor; such sum shall be nonrefundable notwithstandiﬁg any
termination of the Temporary Easement and/or the Permanent Easement as provided herein.

8. Grantor Improvements. Grantor, its SUCCESSOIS ar;d assigns, may at any time
following the completion of construction of the Sewer System construct or cause to be
constructed upon or within the Permanent Easement Area, Or grant easements, licenses or other
rights respecting the Permanent Easement Area so as to permit, such roads, streets, parking areas
or other pavement or concrete improvéments, fencing, entrance markers, any gas, electric, water,

storm sewer, telephone, cable or any other type of utility lines, pipes, conduits, ducts, or systems,

2-
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and landscaping, all in such manner and to the extent as Grantor may deem necessary O
appropriate in its sole discretion (collectively the "Grantor Improvements"). Any construction
of Grantor Improvements shall be effected so as not 10 unreasonably interfere with the normal
operation of the Sewer Systern. Upon the termination of the Temporary Easement, Grantor, its
successors and assigns may at any iime and from time to time construct or cause to be
constructed upon that portion of the Temporary Fasement Area not included within the
Permanent Fasement Area any, buildings, structures, fixtures or other improvements of any kind
as Grantor may deem necessary or appropriate in its sole discretion.

9. Maintenance and Repair. Grantee shall at all times maintain the Sewer System in
good repair, order and condition. Without limiting the forégoing, Grantee shall promptly make
all alterations, repairs or replacements of every kind and nature, whether foreseen or unforeseen,
which may be required to be made upon or in connection with the Sewer System in order to keep
the Sewer System fit for its intended use. Grantee shall repair, restore and/or replace any and
all Grantor Improvements which may be damaged in connection with any maintenance oT Tepair
of the Sewer System. Grantor, its successors and assigns shall not be required to make any
alterations, repairs or replacements, whether foreseen or unforeseen, or to maintain any of the
Sewer System in any way.

10. Relocation. Grantor, its successors and assigns shall have the right at any time to
relocate, at its cost, all or any portion of the Sewer System provided any such relocation shall
be effected so as not to unreasonably interfere with the normal operation of the Sewer System '
and provided that Grantor (or its successors and assigns) shall grant or cause 0 be granted to
Grantee a permanent non-exclusive easement upon terms consistent herewith over the property
in which the Sewer System is relocated. -

11. Grantee Covenants. In connection with construction, operation, repair, maintenance
and/or replacement of the Sewer System, Grantee for itself and its successors and assigns
covenants and agrees as follows:

(a) The Sewer System shall be constructed, msta}.led repaired, maintained and operated

by Grantee in a good and workmanlike menner and in accordance with all Legal

Requirements.
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All embankment placed within fill areas shall be placed in accordance with Section
203.04 entitled "Compaction of Embankments” of the City of Omaha Specifications
for Public Works Construction (1989 Ed.) effecting 2 ninety percent Inaximum
density as determined by ASTM D698.

Grantee shall rebuild and replace any texrace 01 portion of any terrace disturbed or
destroyed during construction, maintenance or repair of the Sewer System. All
terrace replacement shall be in accordance with the design of existing terraces and
Grantee shall be responsible for obtaining. the written approval of the Soil
Conservation Service for all such terrace rebuilding and replacement. |
Grantee shall not comrence construction and installation of the Sewer System until
all crops now growing within the Easement Areas have been harvested unless
Grantee shall pay to Grantor an amount equal to the value of ail crops damaged,
destroyed or otherwise adversely affected by such construction and instailation.
Grantee shall erect and continuously maintain a well-staked snow fence during
construction of the Sewer System and shall, upon completion of construction, remove
such snow fence as well as all other trash, rubbish, debris and construction materials
from the Easement Areas and any adjacent property of Grantor.

Grantor (and its successors and assigns) shall have the right to use the Sewer System
to tie into and make appropriate discharges into the Sewer System; and to have ifs
discharges occupy and use the Sewer System without any farther consents, licenses,
easements or other permissions being required and without any fees, costs or other
permissions being required and without any fees, costs or charges to Grantor of any
kind, except approved City of Omaha Sewer Interceptor Fees; and Grantee {(and its
successors and assigns) covenant and agree that it shall execute any documents and
take such further actions as shall be reasonably required to enable Grantor 10 enjoy
the benefits of free use of the Sewer System as set forth herein.

Grantee shall be responsible for, and timely remedy, any problems related to erosion
which are to any extent caused by Grantee or its agents. Crantee shall take all steps

reasonably required to alleviate erosion problems during the construction of the

Sewer System, and to completely eliminate such problems foilowing completxon of
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the Sewer System {except to the extent any such erosion problems existed prior 10
the date of this Agreement).

(h) Grantee shall be responsible for the stripping, stockpiling and respreading of the

topsoil. A minimum of six inches of topsoil shall be stripped and stockpiled prior
" to commencement of construction and immediately upon completion of construction
the stockpiled topsoil shall be respread on all disturbed areas.

12. Indemnification. Grantee agrees io pay, protect, indemnify, save and hold harmless
Grantor and its successors and assigns from and against any and all liabilities, losses, damages,
penalties, costs and expenses (including all reasonable attorney fees and expenses), causes of
action, suits, claims, demands or judgments of any nature whatsoever, howsoever caused, arising
or resulting from:

(a) any matter pertaining 1o the use of the Easement Areas by Grantee or the operation,

condition, design, construction, maintenance, repair or replacement of the Sewer
System by Grantee, including any injury to or death of any person or any loss of or
damage to any property;

(b) any violation by Grantee, or any fzilure by Grantee to observe or perform any

provision, of this Agreement; o
(c) the deposit, storage, disposal, burial, dumping, injecting, spilling, leaking or any other
placement or release by Grantee in or on the Easement Areas of any hazardous or
toxic substance, matter or waste as defined in any law, rule, regulation, statute or
ordinance. ‘
In the event any action or proceeding is brought against Grantor by reason of any of the
foregoing, Grantee covenants upon notice from Grantor to resist or defend such action or
proceeding by counsel reasonably satisfactory to Graator, and Grantor will cooperate and assist
in the defense of such action or proceeding if reasonably requested to do so by Grantee. The
obligations of Graniee under this paragraph shall survive any tenﬁination of this Agreement.

13 Default. The occurrence of any one or more of the following shall constitute an

"Event of Defaunlt" under this Agreement:
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(8) any failure by Grantee to complete the construction and installation of the Sewer
System in accordance with the Plans and Specifications and this Agreement on or
before December 1, 1994; |

(b} any failure by Grantee to duly perform and observe, or a violation or breach of, any
of the provisions hereof not otherwise specificaily described in this paragraph, and
the continuation of such failure, violation or breach for a period of thirty (30} days
after written notice from Grantor to Grantee (provided that if the nature of such
failure, violation or breach is such that it cannot be cured within such thirty day
period, then sur':h failure, violation or breach shall not be considered an Event of
Default if Grantee commences the cure of same within such thirty day period and
thereafter proceeds diligently and in good faith with such cure to the satisfaction of

‘ Grantor).

Upon the occurrence of an Event of Default, Grantor shall have the right, at its option and in
addition to any and zll other remedies allowed by law, to terminate the Temporary Easement and
the Permanent Easement and all rights of Grantee to the Easement Areas.

14. Time of Performance. Grantee acknowledges that the time is of the essence in the
performance of its obligations under this Agreement. No failure of Grantor to insist at any time
upon strict performance of any provision of this Agreement, or to exercise any option, right or
remedy contained in this Agreement, shall be construed as a waiver, modification or
relinquishment thereof.

15. Notices. All notices or other instruments of commumcations required or permitted
to be given pursuant to the provisions of this Agreement shall be in writing and shall be deemed
to have been given when delivered in person or three (3) business days after being deposited in

the Untied States mail by certified mail, return receipt requested, postage prepaid, addressed to

the other party at its address hereinbelow set forth:

IF TO GRANTEE: Sanitary and Improvement District
‘ No. 381 of Douglas County, Nebraska

10330 Regency Parkway Drive
Omaha, Nebraska 68114
Attn: Mr. Dan Kinnamon
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IF TO GRANTOR: Childrens Memorial Hospital
8301 Dodge Street
Omaha, Nebraska 68114
Attn: President

WITH A COPY TO: Fraser, Stryker, Vaughn, Meusey,
Olson, Boyer & Bloch, P.C.
300 Energy Plaza
. 409 South 17th Street
Omaha, Nebraska 68102
Attn: Robert L. Freeman

For the purposes of this paragraph, any party may substifute its address by giving fifteen (15)
days notice to the other party in the manner provided above.
16. Assignment. Any assignee of Grantor or Grantee hereunder shall, by virtue of such

assignment, assume all duties and obligations, and be bound by all of the terms and provisions

of this Agreement.
17. Binding Effect. This Agreement shall run with the land and shall be binding upon

and inure 1o the benefit of the parties hereto and their respective successors and assigns.

CHILDRENS MEMORIAL HOSPITAL
FOUNDATION

by AL 4%

File: Cpiwmar’

SANITARY AND IMPROVEMENT DISTRICT
NO. 381 OF DOUGLAS COUNTY, NEBRASKA

Y 2l @ e

Title:  Chaldrmanm
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STATE OF NEBRASKA )
) oss.
COUNTY OF DOUGLAS )

On this j:é) day of Novem i;&r‘ , 1994, before me, a notary public in and for said
county and state, personally came Wil en & Haclev . Chairman

of Childrens Memorial Hospital Foundation, known to me td be the identical person who signed
the foregoing Agreement and acknowledged the execution thereof to be his voluntary act and
deed and the voluntary act and deed of said Foundation.

WITNESS my hand and notarial seal at Omaha, in said county and state, the day and year
last above written.

Qmmeml sy

Notary Public
TA F N : R — R .
STATE OF NEBRASKA g ss NDHRIAL SEAL AFFIan
’ REGISTER OF DEEDS

COUNTY OF DOUGLAS )

. On this 'Sga\ day of dwgé.‘o{:r _» 1994, before me, a notary public in and for said
county and state, personally came @M @’f‘ &gﬁ s (LS Rrss 23S
of SANITARY AND IMPROVEMENT DISTRICT NO. 381 OF DOUGLAS COUNTY,

NEBRASKA, known to me to be the identical person who signed the foregoing Agreement and
acknowledged the execution thereof to be his voluntary act and deed and the voluntary act and
deed of said SANITARY AND IMPROVEMENT DISTRICT NO. 381.

WITNESS my hand and notarial seal at Omaha, in said county and state, the day and year

last above written. Q
[SEAL) pon AL Or :

Stale of Nebraska
%@ 3 eooualCi;B Notary Pubhc

Wy Comm. Exp. Dec: 22,49

Exhibit "A"- Legal Description- Permanent Easement
Exhibit "B"- Legal Description- Temporary Easement
Exhibit "C"- Plans and Specifications (Recordable Summary)
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