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IN THE DISTRICT COURT OF DOUGLAS COUNTY, NEBRASKA

IN RE CANDLEWOOD HOME

OWNERS ASSOCIATION, INC,, i
) DOC. 993 PAGE 562
CANDLEWOOD HOME OWNERS ) “
ASSOCIATION, INC.,, ) 'sC o w2Z%00%
Plaintiff, u Yl we oo o
DEL SCAN F¥
VS,
| ER OF DECL
JOSEPH ADDISON, a home owner DGME N

his own behalf and on behalfof all other
owners of property within the
Candlewood subdivision,

FILED
JOHTNAOLERK

)
)
)
)
)

within the Candlewood subdivision; on )
)
)
) DEC 2 9 2000
)

Defendants.

CLERK DISTRICT GO
NOW on this 17" day of November, 2000, the above captioned matl*gg}" comes

before the Court for trial pursuant to notice.
Evidence was adduced, and arguments are made. The Court, being well and
ﬁ‘ﬁuly advised in the premises, finds and orders as follows:
1. Plaintiff is a Nebraska not-for-profit corporation. It acts as a home

owners association which includes all of the residential lot owners of the Candlewood

subdivision and part of the residential lot owners in the Candlewood II subdivision in
west Omaha. The legal description of those lots is as follows:

Lots 1 through 84, inclusive, Lots 86 through 112, inclusive,

Lots 115 through 228, inclusive, and Lots 233 through 400,

inclusive, in Candlewood Addition, a subdivigion in Douglas

County, Nebraska, and

Lots 1 and 2, Candlewood Replat 1, a subdivision as

surveyed, platted and xrecorded in Douglas County,

Nebraska, commonly known as 12212 Rose Lane and 12205

Charles Street, and
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Lots 60 through 71, inclusive, and Lots 73 and 74 and that
portion of Lot 78 located within the Northwest Quarter of
the Northeast Quarter of Section 18, Township 15 North,
Range 12 East of the 6™ P.M., all of the preceding lots being
in Candlewcod II, a subdivision, as surveyed, platted and

recorded in Douglas County, Nebraska, and

Lots T and 2, Candlewood II, Replat 2, a subdivision in
Douglas County, Nebraska, as surveyed, platted and
recorded in Douglas County, Nebraska, commonly known as

1925 North 123% and 1927 North 123" Streets.

Plaintiff is the fee simple title owner of the property commonly referred to as Lake
Candlewood, an impounded lake created by the Candlewood Dam, and the amenities
incident thereto, as well as additional common areas in the Candlewood subdivision.

2. This is a class action pursuant to Neb, Rev. Stat. § 25-319. The class
consists of all owners of residential lots in the Candlewood subdivision in Douglas
County, Nebraska, as well as a limited number of residential lot owners in Candlewood
I, a subdivision in Douglas County, Nebraska, as described in Paragraph 1 hereof.
Appropriate notice to all class members was given pursuant to prior Order of this

Court. The interests of all absent class members have been adequately represented

and protected.
3. Required membership in the Plaintiff Home Owners Association of all lot

owners in the Candlewood subdivision was created pursuant to a Declaration filed
with the Douglas County Register of Deeds on or about May 80, 1972 beginning at
Book 510, Page 401 and extended by a Declaration filed with the Register of Deeds on
or about June 4, 1979 beginning at Book 615, Page 338 (hereafter collectively “the
Declaration"). The Declaration states that the requirement for membership in the
Home Owners Association shall exist through December 30, 2000, or for such longer

or other period as may be otherwise fixed. The Plaintiff Home Owners Association was
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_ given the right pursuant to the Declaration to promote and sustain the social welfare
and otherwise provide for the health, pleasure, recreation, safety and other interests
of the subdivision. "

4. The subdivision was recently annexed by the City of Omaha, however,
Lake Candlewood and the other common areas continue to be the property of the Home
Owners Association.

5. The Home Owners Association also has By-Laws (hereafter “By-Laws”).
The Declaration and By-Laws each make reference to the other and are intrinsically
connected in their operation. The By-Laws reference the Declaration and state that
the covenants contained therein shall run with and bind the land for a term of twenty
(20) years from the date of the Declaration, at which time it shall be automatically
extended for successive periéds of ten (10) years. The Declaration itself does not
contain a similar extension provision, but contains other language which establishes
the relationship of the By-Laws to the Declaration. The language which provides that
the sxistence of the Home Owners Association may be “for such longer or other period
as may be otherwise fixed” can only realisticallj} refer to the By-Laws.

6. The attorney who drafted the Declaration and the By-Laws and one ofthe
developers involved in the development of the subdivision and the creation of the
structure for the Home Owners Association have stated that their intention was to
provide for the continuity of the Home Owners Association by automatic ten (10} year

_extensions. This intention is reflected in the language of the respective documents
when they are read together, as they must be.

7. To the extent the continuity of and automatic membership in, the Home
Owners Association is threatened, the subdivision would be left in a state of disarray
with regard to ownership of the lake and other matters necessary to the efficient
operation and existence of the subdivision. Among other things, Lake Candlewood acts
as the storm sewer system for the subdivision.

8. It is a cardinal principle of construction that instruments made in

reference to and as part of a transaction should be considered and construed together.

Baker's Supermarkets, Inc_v. Feldman, 233 Neb. 684, 502 N.W.2d 428 (1993),
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Properties Inv. Group v. Applied Communications, Inc., 242 Neb. 464, 495 N.W.2d 483

(1993). The extension provision regarding the duration of the requirement for
membership in the Candlewood Home Owners Association contained in the By-Laws
was intended to be and is equally applicable to the Declaration.

9. The best and most logical interpretation of those portions of the
Declaration and the By-Laws dealing with the duration of that part of the Declaration
related to the Home Owners Association, and the requirement for membership in the
Home Owners Association, is that such provisions were intended to and do extend
automatically for successive ten (10) year periods after the expiration of the initial
twenty (20) year period after the filing of the Declaration.

The Court, in light of these Findings, Orders, Adjudges and Decrees as follows:

A The Court has jurisdiction over the subject matter of this action and over
the person of the named Defendant, as well as all members of the class.

B. This case may properly proceed as a class action. The Defendant classis
comprised of all owners of property within the Lake Candlewood subdivision and part
of the owners of property within the Candlewood II subdivision as set forth in
Paragraph 1 above, Appropriate notice was given to all class members pursuant to the
Order of this Court. The interests of all absent class members were adequately
represented and protected.

C. Plaintiff's evidence establishes the necessity for continuation of and
automatic membership in, the Plaintiff Home Owners Association for purposes of
ownership of Lake Candlewood énd otherwise for the benefit of the subdivision. The
evidence further establishes that the Declaration and By-Laws were intended to be
read together.

D. The Candlewood Home Owners Association, Inc. is a corporation with
perpetual existence, Under the terminology contained in the By-Laws, the initial term
for all terms and provisions of the Declaration relating to the Home Owners
Association, including but not limited to the lien upon lots for the payment of dues and
required membership of individual Candlewood lots in the Home Owners Association,

was twenty (20) years from the date of filing the Declaration. Thereafter, all such
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terms and provisions continue automatically for successive ten (10} year periods. This
provision for automatic extensions conforms to the language of the Declaration as
clarified in the By-Laws, all as stated herein. Costs are taxed to the Plaintiff.

IT IS SO ORDERED.

BY THE COURT:
/

S / 4’///

Hororable W. Mark Ashford
Douglas County District Court Judge
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(3 37 TH TR G S i ) G Y D Sl pomias vt

e




Fat s

THE STATE OF NEBRASKA, )
} ss

COUNTY OF DQOUGLAS. )

I, RUDY J. TESAR, Clerk of the District Court, Fourth
Judicial District of Nebraska, within and for said County, do hereby

certify that the above and foregoing 1S & true and correct <OPY
of the ORDER OF DECLARATORY JUDGEMENT NUNC PRO TUNC filed and entered

on the 29th day of December, 2000, and designated as Docket 993
Number 562.

in a cause in said Court wherein CANDLEWOOD HCOMOWNERS ASSOC., PLAINTIFF

and JOSEPH ADDISON, ETAL, DEFENDANTS

as the same appears fully upon the records and in the files of said
Court now in my charge remaining as Clerk aforesaid.
IN TESTIMONY WHEREOF, I have hereunto set my hand
and affixed the seal of said Court

e at Omaha, Nebraska, this 29TH day
DECEMBER ,A.D, 2000

K i £
RINTED SEA -
;§ZISTER OF DEEDS

RUDY J. TESAR

CLERK

Lo

- BY Lg&ﬁgﬁwn %<D@JAAW40~W4;?3
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CANDLFEWOOD ADGITIOR
a subdivision in Douglas County, Nebrazka
as surveyed, platted and recorded

THIS DECLARATION, made this -7/ day of Faif .
1972, by the undersigned, E. G. RILLER REALTY 0., INC., USTEE,
WITKESSETH: THAT,
WHEREAS, the undersigned F. G. MILLER REALTY CC., INC..
TRUSTEE, s the ownz2r of the fuilowiny described premises,
to-wit: Lots Cae (1) through I .r Bundred Three (403), inclusive,
in Cand.ewood AdGition, a Subdivision in bouglas County, Nebraska,
as surveyed, platted and recorded, and
WHEREAS, the unders:iyned has ke —otafore agreed. pursuant
to an Indenture executed September 30, 1971, that of the foregoing
described real estate all that portion legally described as:
Lots ! thrcugh 84, inclus:ve, Lots 86 through 228, iaclusive,
and Lots 233 through 400, inclusive, in Candlewood Ad3dizion,
a Subdivision in pouglas County, Nebraska, as surveved, platted
and recorded, will be subject to conditions and other terms
appropriate, convenient, Or necessaly to preserve and promote
its private residentlal character in conformity to and coordination
with the generul scheme of Gavelopwment and use expressed in
said Indenture, and
WAEREAS, the Declarant being the owner of all that portion 3

of the foregoing described real estate iegally described as:

+s 85, 229, 230, 231, 232, 40i, 402 and 403 in Candlewood
Addition, a Subdivision in Dougles County. Nebraska, which
lots have been zomed for muiti-family Residential District
and Zommercial District ases,'and in order to insure that
the use made of said lots is in conformity and harmony with
the general schere of developwent planned by Decliorant to
protect the value and desirability of all the above described
property, bDeclarant desires to subject said lots to the following
covenants contained in Section II hereof only; .

NOW, THEREFORE, in consideration of the matters herein

recited Declarant does hereby
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:fT bECLABE as follows, to-wit: i
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SINGLE-FAMILY RESIDENCE PROPERTY

1. All single-family residence property involved in

this Declaration, is and will be acquired, conveyed, devised, g

o i

_inherited, scld, or otherwise transferred and is and will

be occupied and used subject to all and each of the conditions

B and other terms set out in this Section I of this Declaratiocn;

and the following does and will constitute the singie-family

residence property so subject te this Declaration:

a. ioks 1 through 84, inclusive, Lots 86 through 228,
inciusive, Lots 233 through 400, inclusive, in Candlewood
Addition, a s.bdivisicn in Douglas County, Nebraska will be
subjected to this Declaraticn,

b. Declarant will retain the right at any time or from

time to time through Lecember 31, 2000, to subject additional
real property owned by it im Douglas County, Nekvaska, and
cemprised of cne or more subdivisions or units suitable for . £
individual p;}vate residential purposes, hereafter called

"jot® or "lots®, and any other owners will have the right

at any timefor from time to time but only upon the receint

of an expréss written Acceptance executed by Cardlewood Homes
Association, a Nebraska ronprofit corporation, heveafiter called

“association”, also to subject additional real property owned

by them in Douglas County, Nebraska, and comprised of onsa

or more lots. to this Declaration by executing and recording
with the Register of Deeds of Douglas County, Nebraska, an
express written Suppiementary Declaration describing such
property and extending to each of such lots all of the crnditions
and other terms set out in this Deciaration with only such
complementary acditions and modifications as a3y be appropriate,
convenient, or necessary for acccmmodation of tho different
character of such property rut not inconsistent with the pri-

vate residential character of the single-family residence

property.
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2. The single~iamily residence property of Candiewood
is and will be through December 21, 2000, subject to ¢J% and
each of the following conditions and other terms, hereafter
called "covenants";

a. Except for such lot or lots or par: thereof as may
from time to time be occupied or uced for educational, recreational,
religiovs, or other normprolit public purposes to the extent
permitted by applis-lle zoning regulations. no single-family
residence lo:, here.nafter wiil be occupied or used for other
than single-family residential purposes; and no lot will be
occupied or us=d for such residential purposes; and no lot
will be occupied or vsed for such residential purposes at
a density greater than one single-family residence for each
lot or for each part thereof of an area not lesg than Seven
Thousand Five Hundred (7,500) sqguare feet.

b. The structure or associated structures comprising
a single-family residence will consist of a detached dwelling
designe:d to accommodate a single person or one family group
together with household servant or servants of not more than
two and cne~half stories in height which shall be constructed
in compliance with the fgllowing restrictions:

(1} The groumd £isoY area of every sne-story dwelling
exclusive of upen porches, open breezeways, basemants |
and garages, shall be not less than One Thousand Six
Bundred (1,600} sguare feet.

{2} The ground fioor enclosed area of every two-
story or one and cone-half story dwelling exclusive of
open porches, open breezeways, basements and garages,
shall be rnot less than Nine Hundred (900} square feet
and the first floor and other floors combined shall be
nct less than One Thousand Nine Hundred {1,900} square
feet of floor area.

{3} The ground floor enclosed area of every split-
level type of dwelling with the garage built under the
dwelling, shall have ccombined ground floor area including

T
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the flanr arsa above the garage, exclusive of open porches,

open breezswiys. pasements and garages, of not less than

% ine Hundred (%0C)} square feet and the ground floor area

ani other floors combined shall be not less than One

Thousand Seven Hund:ed :1.700) square feet.

c. No sinyie-family residence will be altered, Lbuailit,
cons tructed, or otherwise maintained on any lot without an
express written approval executed by Association through its
Arcaitectural Control Committee or its permission by implied
approval secured in the manner set out in its Articles of
Incorporation or its By-Laws, as from time to time amended,
ac to genera.. appsarance, éxterior color or ¢olors, harmony
of exterpal design and location in relation to surroundings
and topography and other relevant architectural faciors, loca-
$#ion withir lot boundary lines, gquality of construction, size,
and suitability for residential purposes of such single-family
residence;: and no exterior air conditioning equipment, antenna,
diczch, fence, flag pele, pool, tennis court, wall, or other
struéturefor associated structures and no trec: of other sub-

stantial landscaping in any location within nuzliic view will

L

be altered, built, constructed, erected, installed, plznte
or ctherwise maintained or undertaken on any iot without such
aprroval by Association sc secured as to general appearance,
composition, desiagn . exterior color or colors, and suitability

for residential purpes:zs. The rocf of all dwellings or any

other structure shall be covered by shake, wooden shingle

or “ile roofing materials, and no roof shall be covered with
asphalt composition material. All expcsed foundations facing

the front and cide yards of each lot not adjoining Lake Candlewood
shall be faced wiﬁh brick, stone or wcod, and all exposed
foundations on each lot adjoining said lake shall be faced

with brick, stcne or wood. The chimney of all dwellings shall

be faced with brick or stone. All dwellings shall have attached

enclosed garages which wust De capable of accommodating at

least two standard size aatomobiles.
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d. After comrzncement t~ereof all approved or permitted
construction on any lot wil) be as diligently as yracticable
prosecuted to completion as soon &% practicable, and no aypnroved
or permitted construction wili bhe maintained on any lot in
uncompleted or unfinished conlition for nore thgp eighteen

{18} months.

e. No exterior burner, iroinerator, or other receptacie

for garbage, trash, or other refuse wii be maintained above
ground level on any iot; and no barn, shack, tent, traiier;
or other movable or tempoTary structure will be maintained
on any lot other than for temporary use or uses apprepriate,
convenient, or necessary for resideniial purposes for not
more than seven [7) days wiihin any calendar year or for use
or uses connected with -cterminous witk approved or permitted
construction. Public concrete sidewalks, four feet wide and
four inches thick, shall be installed h& the then owner in
front of each improved lot and on the side street of each
improved corner lot prior to completion of construction of
the dwelling on each lot.

f. No driveway will be constructed or maintained on

ot and connected to or with an adioining public street

nd

any
sarough its curb other than by a curb cut effected with a
c.ean~cutting cement saw leaving a smooth and unpatched curb
cut and by a construction desijn leaving a smooth and unpatched
union along a line or lines outside the path of water flow

along said curb and surfaced, from the line of any intersected

public sidewalk nearest such lot to such vnion, only with
concrete cement of guality similar to that used for such sidewalk ' :%
and street and ctherwise surfaced with asphalt, brick, concrete, "

laid stone, or other constrution material so as to avoid and

prevent erosion of or water damage to sich curb, curb cut,
sidwalk, or street, and no such driveway wiil be so constructed
or maintained and ccnnected across Or OVEr an adjoining inter-

section so as to avoid and prevent erosion of, water damage

to, cracks in, or similar damage to zach sidewalk.
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ng o grass, weeds, or other vegetaticn will be grown

©oler otberwise permitted to commence or continue and no dangerous,
. diseased, or otherwise objectionable shrubs or trees will
- 'be maintained on anv lot so as to constitute an actual or

. potential public nuisance create a hazard of undesirable

contagion or proliferation, ur detract from a aeat and tr.m
appearance. On lots adjoining Lake Candiewood, grass shall
be seeded or sodded and maintained tc the water frontage:;
that is, the point where the lot meets the edge of the lake;
and, no paving, sand or other matsrial shall be installed
on any said lot on .r in the proximate vieinity of said water
frontage; provided, however, that the Architectural Conmittee
may approve plans for placement of rocks along the water frontage
to check erosion if the same shall be attractive in appearance
and in harmony with rslation to the surroundings.

k. No advertising sign or other poster other than a
sign of an area of not more than four square feet advertising
such lot for sale or a sign or signs belcaging to Declarant
as ;wnér of sﬁch lot will be maintained on any lot.

i. No excess or unused building material or materials
will be kept, stored or otherwise maintained on any lot in
a location within public view, other than for use or uses
connected and coterminous with approved or permitted construction;
and no junk, rubbish, waste material, or other refuse will
be abandcned, stored, or otherwise main:tained i any lot.

j. No bozt, camper, trailer, or gimiiar chattel will
be majintained on any lot, other than in an enclosed structure,
for mvre than seven days within any calendar year; and no
automobile, motor .cycle, truck, or other vehicle will be repaired,
torn €own, or stcred on any lot, other than in an enclosed
structure.

k. No birds, livestock, poultry, or animals other than

domesticated noncommercial pets in ne more than reasonable

| quantity will be hred,'keét, or otherwise maintained on any

lot.

-
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1. No boat dock, boat hounse, float, beat ramp, raft,
bouy or other structure shall be erected or placed updn any
lot in the properties ox placed in any watér adjoining_said
lot, and nc fence or wall shali be built or maintained along
thé'rearilot line of any lot éﬁjoining-zake Candlewood.

m. No motor boats, o; power boats shall be permitted
on Lot 703: that is, Lake Candlewood. '

3. Association: The single~family residence propexty
is and wiil be through December G, Zﬂoo‘or for such longer
or othier period as .may otherwise be fixed included in mexbershipg
in Association subjact to all and each of the following conditions
and other terms:

a. Association will have the zight, in general, without
any part of its net earnings inuring to the private benefit
of its members, to promote and sustain their social welfare,
and ctherwise pfovide for their health, pleasure, recreztion,
safety, and other nonprofitable interests by acgauiring, maintaining,
operating, contributing to the acquisition, maintenance or
opera;idh of or otherwise making aﬁailabie for use any one
or mﬂ;e area sntrances or entry structures, boat docks, golf
courses, lakes, parks, swinming pools, tennis courts, and
any other recreational equipment, facilities, grounds, OFY
structures, by providing weed and other actual or cotential
suisance abatement or contrel, security service, other community
services, by exercising architectural control and securing
compliance with or enforcement of applicable covenants, easements,
restrictions, and similar limitations, by fixing and coilecting
or abating dues or cthexr charges for financing its operations,
by delegating by contract or otherwise to amy other Nebraska
nonprofit corporation general responsibility fer administration
~ and executive management of its affairs, and by undertéking
any one or more other activities appropriate, convenient,
or necessary to promote oOr castain any such interest, to acguire

by purchase or otherwise, hold for investment or otherwise,

or dispose of for profit or otherwise any interest in or species




£ rsonal or real: property whéiéﬁer located, and to engage

'any other venture for ‘the nmthdl nonp*ufitable interests

_of 1ts members for whlch a coLporatxon may be organized under
" tha' Nebraska Nonprofzt Coxporatzon Act, as‘amended.
”f -ffb. Except for such 1ot or jots or part thereof as may

. ‘xom tlme +to time he occupied or used for educatiomal, recreational,
*_rel;glous, or other nonprofic or public purposes to the extent
:rperﬁitted by applicable zoning regulations, every single-family
=a:é$$dence lot will be automatically included in membership in
fﬁésodiation as a benefit or burden sunning with and charge upon
 the ownersth of each such lot; and the owners of any other

_lots will have the right at any time or from time to cime but
.onty apon the receipt of an eXpress written Acceptance axecuted
'Eby Association thereafter to include any such jot in membership
'f:in Association as & penefit o burden runnine with and charge
:upon the ownership of such lot.

c. Dues or other charges for each 1ot included in membership
fixed by Association in the manner set out in its Articles of
Incorperation or its By-lLaws, as from time to time amended,

will each congtitute until abated or paid a 1jen upon and charge
against such lot in favor of Association: but net such dues

ar charges shall esonstitute a lien until and unless a written
notice of such lien ig filed by the Association on such lot with
the Register of peeds of Douglas County, webrasnka, and no such
iien upnn any such 104 will at any time be ~ipericr to any earlier
or later established lien upon such lot for sacurity for a home
improvement OY purchage money loan or the unnzid pbalance of

a purchase contract for such lot.

d. The obligations and privileges or membership in Association
will in the manner set out in its Articles of Incorporation

or its By-Laws, as from time to time amended, extend to contract
purchasers and owners of all lots included in membership and -
appertain to and be cnterminous with the duration of the interes:
for membership for & pericd or from period o period; but each
member will be and renain peraaonally 1iable to Association until
abatement or paymeat for all dues or other charges fixed by

it at any time or from time to time throughout the duration

pf fueh intarest or membership.




e. Association will have the right in the ﬁénn¢r set '
out in its Articles of Association or itsty-Lawsy’és?from
time to time amended, to divide the membership into ¢iases.
to é:ny or limit voting rights of members of any membership
class, and to deny access to or use of facilities or services,
susaerd the membesship or privileges ef, or otherwise discipline
any member for failure to pay dues or charges cr for other
conduct detrimental to its affairs or otherwise improper.

4., Enforcement: The covanants, easements, conditions,
and othsi Lerms set out in this Declaration for gingle~family
residence property are and will be subject to the following
enforcemeant :

4. hssociation and every contract purchaser or owner
of any lot will be entitied at any time or from time to time
to institute any equitable or legal proceeding appropriate,
convenient, or necessary for enforcement as to any lot of
any covenants or any easement granted to it and to fix a reasonable
chargs for such action as a lien upon and charge against such
lot in favor of Association.

b. ETvery grantee, assign thereof, or successor thereto
will be entitled at any time or from time to time to institute
any eguitable or legal proceeding appropriate, convenient,
or necessary for enforcement of any easement granted to such
grantee.

I
MULTI-FAMILY RESIDENTIAL PROPERTY
AND COMMERGIAL PROPERTY

All multi-family residential property and commercial.
property involved in this Declaration and legally described
as: Lots 85, 229, 230, 231, 232, 401, 402 and 403 in Candlewood
addition. a subdi-—-ision in Douglas County, Nebraska, is and
will be through December 31, 1980, acquired, conveyed, devised,
inherited, sold or otherwise transferred and is and will be
occupied and used subject to the restriction that no construction
shall be commenced upon any said multi-family residential

lot or lots or an;/ said comme:cial lot or lots until the plans




“therefore shall first have been submitted to and approved

iﬂfﬁ!ﬁﬁinq by Declarant. -

1T

.

EXTENSION, MODIFICATION, TERMINATION

_":The'cohditions and other terms of Section I and/or Section

'__-11 0£_this Declaration are and will be subject tn the following

 ‘provisicns for extension, modification or termination:

‘a., Declarant will have the right by an express written

~ permit for the purpose of avoiding undue hardship to waive

' 93££1y'nr wholly the application to any lot of any covenant

or easement granted to it:

| 3{5; Any grantee, assignee thereof, or successor thereto
_ﬁill héve the right by an express written termination ¢ terninate
“ﬁhf'éasement granted to said grantee.

TN WITNESS WHEREOF, Declarant har executed this peclaration

at Omaha, Douglas County, Nebraska.

&

e e E. G. MILLER REALIY CO., INC.,
e e TRUSTEE
"
a g t . By '},;:",'7'.-'/,-’, o ./// . S0 &
g v
T s * 5;;:"" AR
: g:ﬁ L BTATE OF "NEBRASKA )
g‘;"" % ; i i . - . P ) n ’ } E5.
5‘3;‘-;. COUNTY OF DOUGLAS )
. 2 8 Before me a notary public qualified for said county.
LW % personally came Bruce N. Miller, /.. st L of E. G.
g;'g = MILLER REALTY CO., INC., TRUSTEE, known to me to be the identical
; . person who signed t+he foregoing instrument and acknowledged
BNy A g
Iy the execution thereof to be his voluntary act and deed and
; .5'?5 the voluntary act and deed of E. G. MILLER REALTY CO., INC.,
L= TRUSTEE. :
. E'\, /
?"*ﬁ{f WITNESS my hand and notarial seal this < day of et
Led ., 1972, . )
: 'gqé /
z |
. S et e
LA A s , .
% VR 7 {//ﬁ WA
¥ Notary Public
. ‘g . )
z My Commission Expires: )
p BT ; e
..g i -
B %
. ? D:

& ) .
“Tet

-

LI T LS e d

g
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DECLARATION

& Portion of CANDLEWOOD II, a2 Subdivisicon, as Surveyed,
Piatted and Recordsd, Douglas County, Nebraska.

THIS DECLARATION, made this ﬂ asy ot A

1879, by the undersigned, BOARD OF TRUSTEES FOR THE BRUCE N.

MILLBR REAL PROPERTY ARRANGEMUNT and THE UNITED STATES NATIONAL
BANK OF OMAHA,

WITHESSETE: That,

WHEREAS, the undersigned, BOARD OF TRUSTEES TOR THE
BRUCE N. MILLER REAL PROPERTY ARRANGIMENT and THE UKTITED STATES
NATIQNAL BANK OF OMAMA, are +the owners, wiih each owning an
undivided cne-half interest, of the following described real
estate-

Lots Fifty-nine (59%) through Seventy-one {71},

both inciusive, and Lots Seventy-thres (73)

and Seventy-four (74), and that portion of Lot

Seventy-eight {(78) located within the Norith-~

west Quarter (NW1/4) of the Northeast Quarter

(NE1/4) of Scction Eighteen (18), Township

Fifteen {15) North, Range Tweive {12}, East of

the €th P.M., all of the preceding lote buirg

in Candlewood II, a siubdivision, as surveyed,

platted, and recorded, Douglas County, Nebraska:;

WHEREAS, all of the ahove~Zescribed real estate hes
been zoned "R-¢& Cluster", and, therefore, 1s available for single-
family or two-family use: and

WHEREAS, the undercsigned, being the owners of all of
the above-described real estate, in order to establish a uniform
plan for the development thereof, do hereby declare as follows:

1. All of the zhove-~described real estate involwved in
this Declaration is and will be acguired, conveyed, devised,
inherited, sold, or otherwise transferred and is and will be
occupied and used subject to all and each of the conditions and
other terms set forth in this Declaration. The following does
and will constitute the real property subject to this Declara-
tion: .

{a} Lots FPifty-nine {39) through Seventy-one

{71}, both inclusive, and Lots Seventy-thres {73)

and Seventy-four (74), and that portion of Lot

Seventy-~eight (7B} locatved within the Worthwest

Guarter (NW1/4) of the Northeast Duarter (NEL/4)

of Section Eighteen (18), Township Fifieen (15}

North, Range Tweive (12), East of the 6th P.M.,

all of the preceding lots being in Candlewood

I, a subdivision as surveyed, platted, and re-
corded, Douglas County, Webraska.
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(b} Declarants will retain the right at any time
or from time to time through December 31, 2000,
to subject additional rezl property owned by them
in bouglas County, Nebraska, and comprised of
one or more subdivisions or units suitable for
private residential purposes, hereafter called
"lot" or "lots," and any other owners will have
the right at any time or from time to time but only
upon the receipt of an express written Acceptance
executed by Candlewcod Homes Association, a
Nebraska nonprofit corporation, hereafter called
"Association", also to subject additional real
property owned by them in Douglas County, Ne-
braska, and comprised of one or more lots, to this
Declaration by executing anéd recording with the
Register of Deeds of Douglas County, Nebraska, an
express written supplementary declaration describ-
ing such property and extending to each of such
lots all of the conditions and other terms =et
cut in this Declaration with orly such complimen~
tary adéitions and modifications as may be appro-
priate, convenient, or necessary for ascommodation
of the different character of such propert; but not
inconsistent with the private residential clhiaracter
of the property.

2. The above-described residential property of Cuudle-
wood II is and will be through December 31, 2000, subiect te all
and zach of the following conditions and other i=rms hereafter
called “"covenants":

(&) Except for such lot or lots or part thereof

as may from time .o time be occupied or used for
educational, recreational, religiciuis, or other non-
profit public purposes to the extent permitted by
applicable zoning regulations, none of the above-
described real property, hereinafter will be occupied
or used for other than single-family or two~family
residential purposes; and no lot will be ocoupied
or used for such residential purposes at a density
greater than one single-family or one two-family
residence for each lot or for each part therecf

of an area not less than Seven Thousand Five Hun-
dred {7,500) sqguare feet.

(b} The structure or associated structures conprising
& single-fanmily or two-family residence will consist
of a Zetached dwelling designed to acconmodate a single
person or one family group per dwelling or one-family
group per unit with respect to a duplex, togother

with househeld sexvant or servants, of =ot more than
two and one-half stories in height and which shall be
constructed in compliance with the following restric-
tions:

{1} The enclosed floor area of overy single-
family cne-story =zingle floor level dweliing, exclu-
sive of open porches, open breeze-ways, basements
and garages, shall bz not less than Ore-Thouszand
dive Fundred (1,500) square feet.

{2} “ie ground fldor enclused area of every
single- family two-story or one and one-hall story
dwzlling, exclusive of open porches, open breeze-
ways, basements and garages; shall be not less than
Ming Aundred {00} square feet and the first floor
and otbey {lcors combincd shall have an aggregats
flocy area of not loss than One Thousand Nine
ilundred (1,%00) sgquare feet.

2]
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{3} The enclosed floor area of every single-
family split-level style of dwelling with the
garage built under a portion of the building shall
have an aggregate fleoor area, including the floor
level above the garage, ©of not less than One Thou~
sand Six Hundred (1,600) sguare feet, exclusive
of open porches, open breeze—-ways, garages and :
basements, regardless of whether the basement level
is tc be finished or is teo be fifty percent (50%)
or more exposed above grade level.

{4} The onclosed floor area of every single-
family split-entry style of dwelling, where the
entrance level is not a primary level of the dwell-
ing and the garage is built under a portion of the
dwelling, shall have an aggregate main floor area
of not less than One Thousand Six Hundred (1,600}
square feet (One Thousand Five Hundred (1,300)
square feet if Lhe garage is not below a portion
of the dwelling), exclusive of open porches, open
breeze-vways, garages and basemants, regardless cf
whzther the basement level is to be finished or is
te be fifey percent (50%) or more exposed abovae
grade level.

{5) The enclosed floor arca of every iwo-
family ‘daplex) style of dwelling shall have an

asgrecsie floor area of not less than Nine Hundred
Tirtsy (990 sguare feet per living unit, exclusive
af opon poe-chos, open breeze~ways, garages and
basznonts, ragairdless of whether the basement level
ig Lo be finished or is to be fifty percent (50%)
or more axposed above grade level.

{:) ALthough the above-described real property is
zoned "R-8 Cluster," the set~back requirements
shall be the same as those provided for and re-

quired of property zonad "R-6".

(8} Ne single-family or two-family residence will
be altersd, briik, constructed, or otherwise main-
tained on zay lot without an express written approval
executed by Assoclation through its Architectural
Control Committee or its permission by implied
approval secured in the manner set out in its Arcicles
of Lncorporation or its Bylaws, as from time to time
amended, zs to general appearance, extsrior cclor or
colors, harmony or external design and location in
relation to surrocundings znd topocgraphy and ~ther
relevant architectural factors, location within

lot houndary lincs, gquality of :anstruction, size,
and suitability for revisential purposes of such
single-family or two-family residence; and no ex-
terior air-condirioning equipment. antenna, ditch,
fence, Fflag pele, poel, tennis court, wall, or other
structure or associated structures, and no trees

or othar substantial landsecaping in any iocation
within pubiic view will be altered, built, con-
structed, erected, irstalled, planted or otherwise
naintained or undertzken on any lot without such
anproval by Associlation so secured as to general
agpoarance, composition, design, exterior color or
colors, and suitability for residential purposes.
The roonf of all dwellings or any nther structures
shall ke covered by shakes, wooden shingles, or

tile roofing materizls, and no reof shall be covered
with asphalt composition material. AlL exposad
foundations facing the front and side yards of each
lew shall be faced with clay~fired brick or stone.
Foundaticn areas as prescribed above mav be faced
wizh an approved siding material, provided that the
area, regardliess of slze below the siding and above
tha2 flnished grade level, shall be faced with clay-
fired brick or stone. The chimney{s) of all dwellings

TR
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shall be faced with clay-fired brick or stone,
except that dwellincs with rultiple flues or
chimneys will he allowed one f£ielq printed, prew
fabricated metal five exposed on the rear side

of the dwelling near the roof rudge, provided

that no porcicn of zaid exposzed flue exceeds five
feet in height. ALl single-family dwellings
shall have attacheq enclosed garages which must ke
capable of accommodating at least two standard
§ize automobiles. Two-~family dwellings shall have
attached enclosed Larages which must be Capable of
accommodating at least one standard size automobile
per living unit,

(e) Aftar commencement thereof, a11 approved or
permitted consiraction On any lot will be as
diligentiy as practicable prosecuted to completion
and no approved or Permdi tted construction will be
naintained on any lot in unrompleted or unfiniched
condition for more than eighteen {18} months.

(f)} Yo exterier burner, incinerator or ather
receptacle for garbage, trash, or other refuse

will be maintainec above ground level on any lot:
and no karn, shack, tent, trailer, or othar move-
able or temporary structure will be maintaincg on
any 1ot other than for terporary use or VERE aunro-
priaie, convenient or hecessary for residuntia:
burposes for not more than seven (7) days within
any calendar yeazr or for Use or uses oconnectoed

with approved o permitted construction.,  Publie
conerote sidewalks, four feet wide and four inch.s
thick, shall ne installed by the owner in frent
eack improved liot :o.: on rhe side street of each
improved worner 1ot prior to tompletion of consgtyuc-
tion of the dwelling on each lot,

{g) 1Mo drivewsy wili he constructed or maintainegd
en any lot and coprnscgted to or with any adjoinring
pubilc strastg Twoaeh its curb other than by a

curb cut efloctel yiel @ clean cutting = v n* saw

leaving z smonth . . unpatehed curb oot and by a
construction drsagn leaving a smooin and unpatched
Mien aleng a l'ne or lines cutside the pi +tii 0f water

flow along said ecurb and surfuced from +he line

of any intersectes public sidewalk nearcs- such
lot to tuch union, oniy with concrete pem nt of
quelity similar o thas used for such sid wa'™

ar . stroeet and otherwise asurfacced with aswphe 1,
brick, concrete, laid stone, or - “her construction
ma‘arials so as +o aveid and wrevent erosior of

Gr v=ter damage to such cur., curb cut, sidowalik,
Or streut, acd such driveway will be so conslvructed
0¥ maintainsed and connected Across or over an
adjoir .y intersection so as to aveid and preveat
|YOsicn of, wotor damaga tc, cracks in, or similar
damage t5 such sidewalk,

(h) Ko grasg, weeds, or other vegotation will be
grown or otherwige permitted to commence or to
éontinuc and no dangerous, diseased, or othervise
objectionakble shrubs or trees will ke maintainad
oh any lots s0 as to constitute an actual o
rotential public niisance, create g hazar# of un-
desirable contagion or proliferation, or detrack
from a neat and trim appearance.

{i) No advertising sign or other porster othex

than a sign of an avea of not mora than four square
feet advertising such lci for sale or a sign or
signs belonging Lo Declarant 2% owner of such

lot will be maintained on any lot,

-
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{j} No excess or unused building material or
materials will be kept, stored, or otherwise
maintained on any lot in a location within public
view, other than for use or uses connected with’
approved or permitted construction; and no junk,
rubbish, waste material, or other refuse will be
abandoned, stored, or otherwise maintained on any.
iot.

{k} No boat, camper, trailer, or similar chattel
will be maintained on any lot, other than in an
enclosed structure, for mere than seven (7] days
within any calendar vear; and no automobile,
motoreycle, truck, or other wvehicle will be re-
paired, torn dewn, or stored on any lot, other
than in an enclosed structure.

(1} No birds, livestock, poultry or animals
other than domesticated non-commercial pets and
no more than reasonable guantity willi be bred,
kept, or otherwise maintained on any lot.

(m) ~ All fences built, altered, or added to any
residence shall be subject to the applicable code
restrictions of the City of Omaha, and shall be
constructed of wood, decorative metal, or other
natural material complimentary to the design of
the area. No open mesh metal, barbed wire,
electrified or chain link fabric type fence will
e allowed.

3. The single-family or two-family residence property
described above Is and will be thrcugh December 31, 2000, or
for such longer or other pefiod as may otherwise he fixed, in-
cluded in membership in Association, subject to 21l and each
of the frllowing conditions and other terms:

{2) Association will have thes right, in general,
without any part of its net =sarnings inuring to

the private benefit of its members, to promote

and sustain their social welfare, and otherwise
provide for their health, pleasure, recreation,
safety, and other nonprofitable interest by ac-
gquiring, maintaining, operating, contributing to

the acquisition, naintenance or operation of or
otherwise making available for use any one or more
area e¢ntrahces or entry strucitures, boat docks,

golf courses, lakes, parks, swirming pools, tennis
courts, and other recreational ecuipment, facili-
ties,. grounds or structures, by providing weed

and other actual or potential nuisznce abatement

or control, security service, other community ser-
vices, by exercising architectural contrel angd
securing compliance with or enforcement of appli-
cable covenants, easements, restrictions, and simi-
lar limitations, by fizing and collecting or abating
dues or cther charges for financing its operations,
by delegating, by contract cr otherwise, to any
other Nebraska nonprofit corporaiion general respon-
sibility for administration and executive manage-
ment of its affairs, and by undertaking any one or
more other achivities appropriate, convenient, or
necessary to promote c¢r sustain any such interest,
to acquire by purchase or otherwise, hold for invest-
ment or otherwise, or dispose of for profit or other-
wise any interest in or species of personal or real
property wherever located, and to engage in any cother
venture for thes mutual nonprofitzble interests of
its menbere for which a corporation may be crganized
under .(hwe Hebraska Nonprofit Corporation Act, as
amended.

-5




wi 815 w43

(b) Except for such lot or lots or part thereof
as may from time to time be occuplied or used for
educational, recreational, religious or other non-
profit or public purposes to the extent permitteg
by applicable zoning regulations, every single-
family or two-family residence lot subject to this
Declaration will be automatically included in mem-
bership in the Association as a benefit or burden
running with and charged upon the ownership of
each such lot; and the owners of any other lots
will have the right at any time or from time to
time but only upon the receipt of an express
written acceptance executed by Association there-
after to include any such lot in membership in

the Lssociation as a benefit or a burden rurming
with and charged upon the ownership of such lot.

(¢} Dues or other charges for sach lot included
in memnbership fixed by Association in the manner
set ovt in its Articles of Incerporation or its
Bylaws. as from time to time emended, will con-
stitute until abated or paid, a lien upon and
charge against such lot in faver of Association;
but no such dues or charges shail constitute a
lien until and unless a written notice of such
lien is filed by Associstion on such lot with the
Register of Deeds of Douglas County, Nebraska,
and no such lien upon any such lot will at any
time be superior to any earlier or later estab-
lished lien upon such lot for security for a home
improvement or purchase money loan or the unpaid
balance of a purchase contract for such lot.

{d) The obligations ang privileges cf membership
in Association will, in the manner set out in its
Articles of Incorporation or its Bylaws, as from
time to time amended, extend to contract purchasers
and owners of 211 lots included in membership and
appertain to and be coirrminous with the duration
of the interest for mem> :rship for a period or

from period to period, kut each member will be

and remain personally liable to Association until
abatement or payment for all duss or other charges
fixed by it at any time or from time *to time
throughout the duration of such interest or member—
ship. :

4. Association will have the right in the manpner set
out in its Articles of Incorporation or its Bylaws, as from time
to tine amended, +o divide the membership into classes, to deny
or limit voting rights of members of any membership class, and
to deny access to or use of facilities or services, suspend
the membership or privileces of, or otherwise discipline any
member for failure to pavy dues or charges or for other conduct
detrimental to its affairs or otherwise improper.

5. The covenants, easements, conditions, and cther

terms set out in this Declaration for singie-family or two-family

[

residence property are and will be subject to the following

enforcement s




from tige to time to instityte any equi%able or

2 reasonable charge for Such actjoneg 25 & lien

upon and chargegd d9ainst Suck lgt inp favor of

Asscciation.

{b) Every g¥antee, d8signee thereof, or Succegsor
] be entitleq &t any time o from

time tg time +o instityure any SQuitable or legai

proceeding appropriate, convenient, or necessary

for enforcemens of any Sasement granted tp Such

e.

6. 2 Perpetuaz license ang Casement pag been granted
t0 Omaha Pukblie Power Districe and Northwestern Bell Pelephone
Company, their Successporsg and A8signs, ag Provided iyn the re.
corded plat of Candlewooea I,

IN WiTnEss WHEREOF, the undexsigne& have executed thig
Declaration at Omaha, Douglas County, Nebraska, the date and
Year above First wWritten,

BOARD gp Tgusmégg EOR THE

BRUCE N, MIL“égngih PROPERTY
&RRANGEMEYT, dw ’

LA
! Trus tee

33 . 7
By: H\‘Eh~r-~ D iz;iﬁfx\a\r::zg _
: Donald R Siebler, Trustes

THE UNTTED STaTzsg NATIONAT, BANE
or OMAHa,

STame SF NEBRASKA}
}  ss,.
CoUNTYy or DOUGLAS}

yotary PUbTic




STATE OF NEBRASKA) E .
I ss.: BODK 515 ?AE"E"j‘iS
COUNTY OF DCUGLAS)

Before me, a MNotary Public gualified feor said county,
personally cane N. Harrv Nelson ©f The United States
National Bark of Omaha, known to me to be the identical person
who signed the foregoing instrument and acknowledged the execu-
tion thereof to be his voluntary act and deed and the voluntary
and authorized act and dead of The United States National Rank
of Omahsa.

- WITNESS my hand and notarial seal this </

e , 1979, / .
==7 | o
v AT S 5 oz e A N
Notary, Pablic K

My commission expires: KL

-8~




BOY ﬁ;S PRCE 345

ACCEPTANCE

Trhe foregoing Declaration is hereby accepted and
approved by Candlewood Homes MAssociastion, a nonprofit cor-

pcration.
L I;/!
Pated this Aov day of Socsie L 1979
) 7T
vy: [/ e O 4 )
"HtsPresident M

By %wfu/ ﬁm/’:-fﬂ'-‘-d—«z‘-—cfi-/

its Secretary

STATE OF NEBRISKA)
} ss.:
COUNTY OF DOUSLAS)

Before me, a Notarv.Bublic qualified for said county,

personally came Loy 7 A : President, and

ALY TN (o AR PP » Secretary, of the Candlewood Eomes
Zsgociation, known to me to be the identical persons who signed
the foregoing instrument and acknowledoed the execution thereof
to be their voluntary and authorized act and deed and the volun-—
tary and authorized act and deed of the Candlewood Homes Associa~
tion.

!
WITNESS my hand and notarial seal this ﬂ'i_ dav of
ﬂ e, A A r 19?9.

0 =,

Notary Pulific

. . : T Z W, B. RERGFLD
My commission expires: /;\7« 17 -l i GENERAL NOTARY
3 State of Mabrasha
e My acimmissif.n Exires
December 13, 1781

g TAINIOD SYI3RNE )
gﬂ!iﬁl:aqu:su;}g «
WiilsL N

0g :L Hd - MNP GLG
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